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OBITUARIES
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Corporate lawyer

EXAMMER STAFF REPORT

Wallace Kaapcke, a partner in

the law firm of Pillsbury, Madison
and Sutro and former general

counsel to several corporations,
has died. He was 78.

Mr. Kaapcke joined the firm in

1941 after being graduated from
the University of Oregon Law
School He was made a partner in

1951 and served as the firm's chair

man from 1977-80.

An antitrust and commercial
law specialist, he served as general

counsel to the Bay Area Rapid
Transit district as well as Chevron

Corp., General Electric Co. and the
Masonite Corp.
"We will greatly miss WaUy,"

said Pillsbury Chairman T. Neal

McNamara. "We are deeply sad

dened by his passing, but his legacy

of personal courage, leadership and

professional excellence will re

main."

Mr. Kaapcke, who died in

Berkeley on Sept. 1, is survived by
his wife, Ellen; sons Peter and Bri

an and daughter Gretchen.





KAAPCKE, Wallace L. (1916- ) Corporate Lawyer

"General Civil Practice"--A Varied and Exciting Life at Pillsbury, Madison &

Sutro, 1990, v, 330 pp.

Law practice in San Francisco, 1940s through 1980s; early Pillsbury, Madison &

Sutro partners; admiralty law during World War II; antitrust counseling; work

for Chevron Corporation, The Borden Company, Utah International, Matson Navi

gation; grand jury and congressional hearings, including Senate hearings in

1970s; antitrust speeches; general counsel for Bay Area Rapid Transit Dis

trict, 1969-1979; chairman of PM&S, 1976-1979; law firm management; San

Francisco Opera.

Introduction by James O'M. Tingle, Pillsbury, Madison & Sutro

Interviewed in 1986-1988 by Carole Hicke





TABLE OF CONTENTS

PREFACE by George A. Sears i

INTRODUCTION by James O'M. Tingle ii

INTERVIEW HISTORY iv

BRIEF BIOGRAPHY vi

I BACKGROUND 1

Family History 1

Early Life: Education and Work 3

II PILLSBURY, MADISON & SUTRO: EARLY DAYS 20

Joining the Firm 20
First Responsibilities 24
More About College 27
PM&S in the 1940s 32
Price Controls 35

Admiralty Practice 42
Clients 42
Lombardi Case 46

"Keep Those Guys on Board" 50
Socal Work 52
Alaska Packers 54
The Reporting Process 57
S.S. Egg Harbor 60

Collision: United Fruit Company and the U.S. Navy 62
PM&S Procedures in Early Days 65
General Commercial Law 70

III ANTITRUST COUNSELING 76

Standard Stations Case 76
Southern Pacific Railroad Fuel Supply Contract 81
The Counseling Function and the Chevron Group 82

Prophylactic Law 88

Policy Decisions 91
PM&S Practice Groups 96
More Socal Work 102
Grand Jury Investigations 105

How They Arise 105
Continental Oil Company v. United States 109
A Proceeding in Los Angeles 113
Trouble Prevented 115
An Indictment in Jackson Hole 116



Legislative Investigations and Hearings 117

Socal's General Counsel and Legal Officers 124

The Borden Company 128

Utah International 130

Standard Oil of British Columbia 141

General Electric Acquires Utah International 145

IV GENERAL COUNSEL, BAY AREA RAPID TRANSIT DISTRICT, 1958-1969 .... 154

Background 154

Working With the State Legislature 156

Transbay Tube 161

Provision for Additional Revenues 163

Osborne v. SFBARTD 169

The Contract 169

The Bond Election 173

San Mateo and Marin Counties Withdraw 181

BART's Legal Work 184

The Engineers 189

Other Contracts: East Bay Lines and the Embarcadero Station .... 191

Federal Subsidies 194

Two Berkeley Controversies 198

BART's Wrap-up Insurance 203

Another Insurance Program 207

The Tunnel Under the Berkeley Hills 209

Up and Down Market Street 212

Board of Directors 213

Elevated Rails 215

Buy American Act 216

Milestones 218

V SPEECHES AND OTHER ANTITRUST ACTIVITIES 224

Hawaii 224

Purpose of the Talks 228

State Laws Committee, Antitrust Section, ABA 230

VI THE 1970s 234

Jackson Hearings 234

In Re Exxon Corporation 238

Matson Navigation Company 245

San Francisco Opera 252

Boy Scouts of America . . . . 260

University of Oregon Activities 261

VII LAW FIRM MANAGEMENT 266

Evolution of Management at PM&S 266

Chairman of the Firm, 1977-1980 268



Decision-Making 268
Distributions 274
Partners' Conference 276

Management Committee 278
Another Experiment 280
Demise of the Senior Committee 281

Evaluating Performance 283
The Committee System of Administration 287

Recruiting 288

Teaching Law 289
Criteria 294
The Open Partnership 295
Professional Administration 299
Branch Offices 304

VIII A LOOK BACKWARD 309

Felix Smith 309
Francis Kirkham 311
Marshall Madison 311

Sig Nielson 315
Del Fuller 318

Becoming Advisory 320

APPENDIX I: SENATE BILL NO. 2 322A

TAPE GUIDE 323

INDEX , 325





ILLUSTRATIONS

Wallace L. Kaapcke, 1972 (Following title page]

Kaapcke with wife, Ellen 18a

Wallace L. Kaapcke, early 1960s 74a

S.P. Picture 82a

Cecil Poole, Kaapcke, and Adrian Falk, 1963 180a

State Senator Jack McCarthy, Wallace L. Kaapcke, September 11, 1972 218c

Governor Ronald Reagan, Kaapcke, and others at

bill-signing ceremonies, 1969 219a

Wallace Kaapcke in office, 1987 241a

Meeting of Antitrust Section Council, ABA, 1969 228a

At the University of Oregon 262b

Wallace and Ellen Kaapcke, 1979 -. . .306a

With Joe Ralston at Sun Valley 306a



Pillsbury, Madison & Sutro Oral History Series

Charles F. Prael, Litigation and the Practice of Labor Law at Pillsbury,
Madison & Sutro: 1934-1977, 1986.

John A. Sutro, Sr., A Life in the Law. 1986.

Albert J. Brown, Building the Corporate -Securities Practice at Pillsbury,
Madison & Sutro: 1942-1987, 1988.

John B. Bates, Litigation and Law Firm Management at Pillsbury, Madison &
Sutro: 1947-1987. 1988.

Francis N. Marshall, Looking Back: A Lifetime Among Courts , Commissions, and
PM&S Lawyers . 1988.

Harry R. Horrow, A Career in the Practice of Tax Law at Pillsbury. Madison &
Sutro: 1944-1987, 1988.

Noel J. Dyer, Lawyer for the Defense: Forty Years Before California Courts
and Commissions. 1988.

Turner H. McBaine, A Career _in the Law at Home and Abroad, 1989.

Wallace L. Kaapcke, "General Civil Practice" -- A Varied and Exciting Life at

Pillsbury, Madison & Sutro, 1990.

Francis R. Kirkham. In Progress

James E. O'Brien. In Progress

Frank H. Roberts. In Progress



PREFACE

The history of Pillsbury, Madison & Sutro extends more than one hundred

years. Its founder, Evans S. Pillsbury, commenced the practice of law in San
Francisco in 1874. In the 1890s, Frank D. Madison, Alfred Sutro, and
Mr. Pillsbury's son, Horace, were employed as associates. In 1905, they and
Oscar Sutro became his partners under the firm name Pillsbury, Madison &

Sutro.

In serving thousands of corporate and individual clients over the years,
the firm helped to write much California history. It played a leading role in

landmark litigation in the Supreme Court of California and other courts. In

its offices, a number of California's largest corporations were incorporated
and legal arrangements for numerous major transactions were developed. In

addition to its services to business and other clients, the firm has a promi
nent record of services to the legal profession and to the community,
charitable, and other endeavors.

In March 1985, with the firm approaching four hundred attorneys situated
in multiple offices, the Management Committee approved the funding of an oral

history project to be conducted by the Regional Oral History Office of The
Bancroft Library of the University of California, Berkeley. The purpose of
the project is to supplement documents of historical interest and earlier
statements about the firm's history with the recorded memories of those who
have helped build the firm during the past fifty years. It is our hope that
the project will preserve and enhance the traditional collegiality, respect,
and affection among the members of the firm.

George A. Sears
Chairman of the Management Committee

May 1986
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INTRODUCTION

There were forty-four lawyers in Pillsbury, Madison & Sutro when Wally
Kaapcke arrived on June 21, 1941. Legal specialization was quite limited.
When a client had a legal problem you handled it, regardless of its nature,
through all stages of its evolution from advice to trial to appellate review.

Of course, a young lawyer required some seasoning before he could assume
such responsibilities on his own. Wally's apprenticeship seems to have been
brief. Six months after his arrival, the Japanese attacked Pearl Harbor. The

ensuing war reduced the firm's lawyers from forty-five to twenty-two while

greatly stimulating its business. This provided a splendid opportunity for an
associate of Wally's caliber. To illustrate: when Jack Sutro and Stan Madden
left for the service, Wally was called into the office of Felix Smith, general
counsel of Standard of California and the firm's senior partner. Smith:

"Wally, are you an admiralty lawyer?" Kaapcke: "No, sir, I am not." Smith:

"Well, now you are." Wally responded by reading everything in the library on

admiralty law and then handling the firm's admiralty litigation until Sutro
and Madden returned.

Sir Francis Bacon conceded that he had taken all knowledge to be his

province. Wally might have made a similar claim for the scope of his law

practice. It included in addition to admiralty, tax, real estate matters, the

financing of large construction, antitrust, general commercial litigation, and

grand jury matters. Speaking of grand juries, we feared some years ago that

Wally might have to be imprisoned for contempt of an order to produce grand
jury "de-briefing" memoranda. Fortunately, this was avoided by finding alter
native means of achieving review by the Ninth Circuit, which held that the

attorney-client privilege had not been waived when such memoranda were

exchanged among counsel for the parties being investigated.

When I came to the firm in July of 1962, Wally's career as an active

partner was at midpoint. He had already attained national prominence in anti
trust and was then well into his long role as general counsel of the Bay Area

Rapid Transit District. This odyssey found its destination in Wally's service
as chairman of the firm's Senior Committee during 1977-1980.

In this age of legal specialization, younger lawyers must stand amazed at
the breadth of Wally's practice. To say that such a career is no longer fea

sible, as Wally does, should not detract from the great distinction with which
he brought it off.

The achievements of Wally's long career are vividly recounted in his oral

history. They bespeak the vigor and imagination of a first-rate lawyer. They
do not, nor could they, disclose the personal qualities that have made Wally
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an inspiration to the younger lawyers and partners who have had the good
fortune to work with him. It was said of Marshall Madison that "he always
knew what to do." Wally too has that rare and priceless quality often called

"judgment." No matter how complex the problem, how ambiguous the facts, or

how treacherous the legal footing, Wally has always seemed to know just how
the client's interests could best be served. He has also excelled as a

teacher. This was done primarily by example and without condescension.

Approaching others' work in a generous spirit, he strove to build on the

merits of their efforts and to grant them the widest possible professional
latitude. When corrections were required, they were accepted in good grace.
You knew he was right and that you had learned something.

It is an honor to introduce Wally Kaapcke's oral history. I have never
met a better lawyer or a finer man.

James O'M. Tingle
Pillsbury, Madison & Sutro

May 1989
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INTERVIEW HISTORY

Wallace L. Kaapcke was interviewed as part of the series of oral histo
ries being done with twelve advisory partners at Pillsbury, Madison & Sutro.
Mr. Kaapcke has practiced a wide variety of corporate law during his past
forty-seven years with the firm, becoming its chairman in 1977. In his oral

history he has reflected thoughtfully on many aspects of his work, his col

leagues, and the growth and change of the firm over the years.

Joining the firm in 1941, Mr. Kaapcke found himself immediately involved
in everything from admiralty law to labor relations. He practiced tax law for
a few years, and acquired a nationally known reputation for expertise in anti
trust law, acting as advisor to such clients as Chevron, Corp., The Borden

Company, and Utah International. As longtime head of the PM&S Chevron Group,
which was entrusted with responsibility for nonforeign legal affairs of the

giant oil corporation, he counseled Chevron officers on legal questions,
emphasizing, as he relates, the importance of prophylactic law -- preventing
the fire, rather than putting it out after it had a roaring start. In his
oral history, he also discusses grand jury investigations and congressional
hearings; he had ample experience of both. Mr. Kaapcke acted as general
counsel for the Bay Area Rapid Transit District during its crucial startup
years: 1958-1969. His detailed explanation of challenges faced by BARTD's
directors contributes informed insights to San Francisco Bay Area Transporta
tion annals. On the pro bono side, as counsel and member of the board of the
San Francisco Opera, he has participated in one of the City's finest cultural
achievements.

In 1977 Kaapcke became chairman of PM&S for three years. In that

capacity he brought about several important organizational changes. In

talking of firm management, Kaapcke remarks, "The function, as I saw it and
still see it, has been one of administrating by consensus. You try to obtain
in whatever way you can what the broad sweep of feeling is among the partners
as a whole."

Reminiscing about the early days of the firm, Kaapcke relates stories
about the sometimes legendary partners who handed down the firm's tradi
tions -- traditions of hard work, careful preparation, and superb lawyering.
He traces the evolution of firm management from the 1940s to the 1980s.

During the taping sessions, Mr. Kaapcke made careful reference to out
lines of topics, court opinions, newspaper articles, and other research mate
rial furnished by the interviewer. He often simply talked from the interview
er's detailed outline without waiting for a question to elicit further



information. He also furnished articles and speeches from his own files and
made every effort to obtain information that was not at hand. He shows a fine

understanding of the oral history process, replying thoughtfully and in depth
to all requests for further information and elaboration.

Mr. Kaapcke's refreshing narrative style and infectious sense of humor

prove that legal history, like the practice of law itself, need not be dull.

Editing the transcript with scrupulous care, Mr. Kaapcke added some
information and located photographs and illustrative materials to accompany
the finished volume. His oral history documents an important segment of
PM&S's history.

Carole Hicke

Project Director

August 1988

Regional Oral History Office
486 The Bancroft Library
University of California, Berkeley
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I BACKGROUND

[Date of Interview: March 21, 1986 ]##*

Family History

Hicke: I'd like to start this morning, Mr. Kaapcke, by asking you a little
bit about your family background. Could you tell me who your grand
parents were?

Kaapcke: My paternal grandfather and grandmother were German immigrants. His
name was Karl Julius Kaapcke, and I've forgotten what her name was:

Margaret, I think. It's kind of an interesting story. They were
residents of East Prussia, which of course has now been taken away
from Germany and is part of Lithuania, part of the Soviet Union, to

my great sorrow, because I would have liked to visit.

Hicke: You've never gotten a chance to visit?

Kaapcke: No, because I've been in Russia, and I'm not going behind the Iron
Curtain again; it's very distasteful, eerie. And so, as much as I

would like to visit the place of the origins of the family, I'm
debarred from it.

I have tried by mail to get particulars on ray paternal grandpa
rents, but I was unable to penetrate the Iron Curtain. My grandfa
ther was a graduate of the University of Konigsberg, which is now
renamed Kaliningrad [USSR], and there's just no way to get responses

* This symbol, ##, indicates a tape interruption or the begin
ning or end of a tape side.



or anything. I resorted to an organization of former East Prussians
who are resident in West Germany, tried to get their help, and they
wrote me and said it would be no use. They said, "They will not
answer your letters or ours on ideological grounds." Isn't that

something?

Hicke: That's unfortunate.

Kaapcke: Yes. My grandfather was a clergyman. He began in the Lutheran
Church, and after he came to the New World, settled in Canada, in
Ontario. I dare say that Lutheran congregations were less numerous
than some others, less well funded than some others, so in due

course, he changed and became an Anglican minister.

I've been taking lessons in the German language for quite a

while, and I mentioned this to my German teacher on one occasion.
Their expression for it is that "er ist ubergetreten" -- he has gone
over: very descriptive. I guess it was not all that uncommon.

My grandfather, as I understand it, and grandmother left Ger

many for two reasons. I can't say which one is predominant. In the
first place, my grandfather was thrown out -- I dare say because he
married one of his mother's maids, my grandmother, that is, and in

Germany in those days, you didn't do that. Also, he wasn't wild
about serving in the Kaiser's army. So the confluence of those two
factors led him to leave and move to Canada, and that's where my
father was born. Then the family moved to the United States.

Hicke: Your father's name was what?

Kaapcke: My father's name was Ernest Hermann [Kaapcke]. My mother was born
in Kentucky. She was a member of an old-time Southern family, and I

think that was a sad tale of a once well-to-do and aristocratic
family who were ruined by the Civil War. Also, my mother's father,
my grandfather, was something of a profligate. He preferred
drinking and entertainment to hard work, and that contributed some

thing to the decline of the family fortunes. I don't know anything
about my maternal grandmother. My mother has, over the years, told
me about her family background, but it's one of those things that
didn't stick in my mind.

Hicke: What was your mother's maiden name?

Kaapcke: Ophelia Jones. Her mother's maiden name was McKinney, and I think
the McKinneys were quite a sizable and prominent family in their
part of Kentucky, which was Lexington; my mother was born in Lex
ington, Kentucky. My maternal grandfather's name was Wallace
Jones -- hence my first name, a Scottish one; the family origin was
Scottish. My father had various brothers and sisters, but I've



never really known any of them. I can recall from my childhood two

sisters, but in later years we were not geographically located close
to any family members, nor close to any of my mother's family, so we

just didn't have any contact with them.

Hicke: Did they all pretty much stay around Kentucky?

Kaapcke: Not really. My mother had a brother who, as a young man, was
killed -- they were horsey people, as you would be, I guess, in Lex

ington, Kentucky, and he got kicked by a horse and was killed when
he was a very young man. My mother's sister moved and wound up
living in Seattle, where she was married. We visited them briefly
there, but that's about all the contact there was there.

One of my father's sisters, my aunt Margaret, spent her adult

years, or most of them, in Alaska. She was a schoolteacher in Nome.
In addition to being a schoolteacher, she was a very enterprising
woman. She made a business of buying dilapidated houses and recon

ditioning them and selling them, and she became a very wealthy woman
in that process. She later lived in Juneau, where her husband was a

lawyer, member of the legislature, attorney general for a while.
Alaska was a small state, there weren't all that many people to hold
these offices, so I guess they just passed around from hand to hand.

That's about all I can say about members of the family. I

don't remember any of my grandparents. I don't think I ever saw my
mother's mother or father. I believe that my paternal grandfather
and grandmother lived with my mother and father after I was born,
but that was when I was very, very young so I have no remembrance of
them.

Life: Education and Work

Kaapcke: I see that your outline refers to important family traditions. The

strongest impression, the most important thing that comes through
the years to me, was my mother's enduring belief in education. She
felt that education was the key to everything, and without her

making a forced issue out of it, she saw to it that my younger
brother and I were always exposed to educational experiences, mate
rials. There were always books around the house that were suited to
our current level of years and education. Of course in those days
we didn't have radio or television so reading was more a feature of
life in any case. But my brother and I were both avid readers,
really as a result of my mother's seeing to it that the stuff was

always there. Again, it was never a forced issue, but there were

always materials there ready at hand.



She would always discuss the things that we read and encourage
us to read new things and that sort of thing.

Hicke: She did quite a bit of reading herself?

Kaapcke: Yes. I don't know that it's germane, but I should say that my
mother was widowed early. I was eight years old at the time. I was
born in Chicago; that's where we lived at that time. My mother very
wisely concluded, I think, that a city like Chicago was no place to
raise two young boys as a widow, and so she decided to move to the
West.

As I mentioned, her sister then lived in Seattle, so we went
first from Chicago to Seattle where we stayed briefly with her
sister, then located in a town in Eastern Oregon called La Grande,
where I spent my school years, from about the latter half of grade
school through high school.

My mother was determined to see that her boys were educated,
and by golly, she did. One way and another she helped us; we had to

help, too, but she helped us to get through college and, in my case,
law school. It wasn't easy in those days; a single woman had a dif
ficult time in the business world. I know at firsthand what people
are talking about when they talk about discrimination against women
in business. So we were sort of on the ragged edge economically.
Nonetheless, my mother attained her objectives, which were to get
her boys started in life with a good education. I've always been

grateful for that. My mother's conviction that education was the

key to everything proved out to be right, by God.

Another thing I remember about my mother's attitudes: she was
a very wise woman in a down-to-earth way. I remember her saying to
friends of hers that her theory of raising children was to leave
them alone and let them grow up. Of course, that's an overstate
ment, but it has a lot of substance to it, because she wasn't always
hovering and picking, crowding us to do this or that or do the other

thing. She saw to it that we had a wholesome atmosphere at home,
which was conducive to intellectual growth and growth in general,
and then kind of let us do what we wanted to within that atmosphere,
which is just the perfect way of doing it, in my recollection, and
in my subsequent observation.

That's about what I've got to say about that element of things.

Hicke: You said you were born in Chicago; in what year?

Kaapcke: October 3, 1916; that seems terribly antique now, doesn't it? It
does to me anyway; it was a long time ago.

Hicke: There were a lot of interesting things going on in 1916 certainly.



Kaapcke: Yes.

Hicke: So we got you then to La Grande, Oregon, and we've covered your
early education. I assume that you also had some kind of job after
school?

Kaapcke: I did always, yes, from quite early years. Of course, the conven
tional thing in those days was that every kid had a paper route, and
I did. Then when I was in high school, I worked after school for a

fellow who had a jewelry store in town there. I swept out and kept
the place clean, did the window displays and the showcase displays,
and I typed his correspondence -- just did about everything that
came to hand. He was a grand man, wonderful man. I valued that

experience a great deal. A great moral preceptor. He had an under

standing of young people. I learned a lot from his example, his

approach to life and integrity, and things of that kind.

Hicke: Can you give me some specific examples?

Kaapcke: I really can't, except that he was a man of great integrity, and it

showed, and I was impressed by it. I do remember one incident which
sounds amusing to me now. My boss told me on one occasion that a

young man who worked in the furniture store across the street, whom
I knew casually, had been fired. I asked what for and he answered
for "knocking down." My response was, "What is knocking down?" I

remember that his eyebrows went up a bit, and I think that the fact
I didn't even know the meaning of the term reassured him about my
own reliability. [laughs]

I had other jobs of various kinds -- I'm thinking about going
through high school now. After I started college, I had various

part-time jobs, summertime jobs, nothing particularly memorable.
Jobs in school also; I can't even remember what they were until I

got into law school.

I do recall that a couple of summers between school terms I

worked as a night clerk in a hotel in my home town. I learned some

thing from that -- I learned that the worst job in the world is one
in which your primary responsibility is just to be there to handle
whatever comes along but without continuing active work to do. The
time passes terribly, terribly slowly -- desperately slowly. I

learned also that working a night shift is very undesirable. On
this job I would go to work at midnight and get off at eight in the

morning. The problem of getting sleep was very difficult, because
the summers were hot and I had not only the problem of sleeping in
the heat but sleeping with the constant murmur of noises all around
from other people's activity. I was glad to kiss that employment
goodbye .



It also comes to mind that one summer, 1936, the Grand Coulee
Dam was being built in the state of Washington. There was no other

job to be had in town, and I read in the newspaper ads that people
were needed to go to work on the dam. So I signed up and went to

work. I lasted one day -- for two reasons: first, working in
cement was a hazard to the skin unless you were well protected with
ointment. No one told me about the protective ointment, which was a

sloppy damn thing. The dam was a great accomplishment and all that
sort of thing, but from the standpoint of a guy who went to work as

a common laborer, it was sloppily organized. Nobody told me any
thing. At the end of that first day, the cement had eaten away the
skin on the sides of several of my fingers. I still have faint
scars from that now.

The standard rate of pay for common labor was $20 a week, which
in those days was not bad. But I discovered -- after I had traveled
a hundred miles or so to the damsite -- that it cost $18.50 a week
to stay in the company bunkhouse and eat at the company mess.

Imagine doing that kind of work for a net of $1.50 a week. Anyway I

left and went home. I have subsequently come to realize that of

course I had a claim for worker's compensation, but at that time I

wasn't thinking in those terms and the injury wasn't too bad, so I

let it slide. I still wish I could figure out some way to file a

worker's compensation claim. [chuckles]

One other job I can mention, and this was a swell job
-- it

really was a great job. I did this for several summers in between
law school terms. A cannery was built near the town, and I got a

job in the cannery. The job that I had was being in charge of the

syrup room. That's where the syrups were mixed, sugar and water

really, in various concentrations for various lines of products that
would be going through in the canning lines. The syrup room was way
up in the rafters, so when you mixed the syrup in an enormous vat up
there it could feed down to the canning lines.

It was a great job for several reasons. The first was that

figuring out the various formulae for the sugar mixes involved

enough head work to stimulate some mental interest. Secondly,
having a laboring job I found was much more satisfying than clerical

employment, because at the end of the day you had done a hard day's
work and it gave a feeling of having done a man's work and taking a

man's place in the world. I still recall with a feeling of pride
the job that I did there. Finally, it was a good job because the

pay was much better than in clerical employment and the money that I

made in the summers working at the cannery was a big part of what I

needed to get me through the following school years.

When I entered law school, I got a job working in the law

library, which was a great thing. The librarian at the University



of Oregon Law School was a woman named Mrs. Lois Baker. She gave me
a job in the library which I kept until I graduated. Mrs. Baker is

still a very close friend of mine. I see her from time to time,
write to her frequently, talk to her on the telephone frequently;
she was a great help to me. Actually, she made the difference
between my finishing law school and my not finishing law school,
economically.

Also, she was a great encouragement to me. It was she who

encouraged me, when I was about to graduate from law school at the

University of Oregon, to apply for a graduate fellowship at Yale Law

School, which I did, which I got. That made a great difference in

my subsequent life, because with the Yale credential added to my law
school degree, I was able to enter a broader field of law than I

otherwise could. That led to my first joining a firm in New York

City, and then later coming to Pillsbury, Madison & Sutro, which
wouldn't have been feasible if I were just a graduate of the Univer

sity of Oregon, because in those days, except for the few largest
and best known, attitudes about law schools were quite parochial.

I remember when I was interviewing for a job in New York, one
stuffed shirt in one of the law firms there asked me -- I'd been

interviewing as a graduate student at Yale Law School -- where I

went to undergraduate law school, and I said, "University of

Oregon." "Oh," this guy said, "I didn't know they had them way out
there." Needless to say, if he'd offered me a job I wouldn't have
taken it.

In contrast, the people that I interviewed at the Hughes law
firm [Hughes, Hubbard & Ewing] , where I went to work, were the most

delightful people. One of them, Homer Surbeck, one of the partners
in the firm, was a fellow from a small town in South Dakota. His
mother had been a schoolteacher. He knew all about young boys from
small towns and as chance would have it, he had a cousin who was a

businessman in La Grande. Among other things, his cousin -- Warren
Gilbert was his name -- ran the credit bureau in La Grande. I had

gotten to know him because in working for this jeweler I, among
other things, was trying to collect bills of people who were slow to

pay. I had frequent occasion to compare notes with Gilbert, who was
the head of the credit bureau. So when Homer Surbeck learned that I

was from La Grande, he called his cousin, Warren Gilbert, and said,
"Do you know a young fellow named Wallace Kaapcke? What can you
tell me about him?" It was a one-in-a-lifetime thing, a one-in-ten-
thousand thing. Of course, Gilbert remembered me as a young man

doing the best he could to make his way in life, and gave me a fine
endorsement. I dare say that had as much to do with my being
offered a job there as my law school credentials.

Hicke: That's a wonderful story.
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Kaapcke: I loved the experience, and Homer Surbeck was just that kind of a

fellow. He's since retired, lives down in Atherton. I see Homer
now and again. 1 spoke to him on the phone, as a matter of fact,
not more than a week ago. He's a client of the firm's, and indeed
I'm named as one of the trustees in his will, so you see how

enduring that experience was. I was only with that firm for a year.
But that relationship has lasted all this long time.

Hicke: Let's back up just a little bit. I'm interested in how you got the

job that Mrs. Baker gave you in the library. Did you just go in

cold and apply?

Kaapcke: Just went and asked for it. I needed a job and she had a place, or

made a place, and I went to work, and it worked out on both sides.

So I worked there all the time that I was in law school. I did not

start immediately; it was sometime during my first year in law

school that I got the job, but I stayed with it all the way through.
It was a big, big help economically.

Hicke: Let me back up even further and ask you why you decided to go to law

school?

Kaapcke: That's a point of some interest, at least to me. When I first went
to college I was wildly enthusiastic about it. I just loved the

courses that I was taking and the things that I was learning. I was

pretty heavy on literature and languages, that was my bent; I stu
died German and French in college, loved it, took all the courses in

English Lit that I could. Of course, there were other things: his

tory courses, and the general run of liberal arts courses. I took
also some economics courses, and accounting, things like that. But

I was particularly enthusiastic about the languages and the litera
ture. I formed a view that what I wanted to do was to pursue that
and become a professor of English. That was when I was in the first

couple of years of college.

Then when I got into what they referred to as the upper divi

sion, I got a very, very acid dose of disillusionment, because I

discovered what they mean by scholarship, at least in an English
department .

I don't know what I thought being a professor of English
involved. I guess I thought that it involved just spending your
life reading interesting books and talking about them with other

people. I found out, for God's sake, that scholarship in an English
department involves such things as seeking out original manuscripts
or reproductions thereof of various Shakespeare plays and spending
endless, tedious time arguing about whether in the original the word
was this word or that, and whether today's printed versions of

Shakespeare are accurate in that respect, or whether they're not,



all of which has nothing to do with Shakespeare or his genius as a

writer or the enjoyment of his plays. It's the sheerest pedantry.
During the first quarter of my third year I saw that my ambition to
be an English professor was very, very misguided, and I scrapped it.

I also had another experience: one of the part-time jobs that
I had at the university was reviewing and cataloging various grad
uate theses that had been written, which were kind of a big jumble
in a big room somewhere in the basement. Somebody decided that they
ought to be reviewed, classified, and catalogued, rightly enough.
That drove another spike in the coffin because, from what I could
see from the content of these graduate theses, I wanted nothing to
do with that in my life. It seemed more infinite tedium to me. You

know, to somebody else, it was exciting. All I'm expressing is my
point of view. I can't put a knock on the process; I just say that
for me it was all wrong, just absolutely all wrong.

Then, what was I to do? I transferred to the journalism
school, and I found out that that too was, for me, a misdirection.
Then I transferred to the business school, and I took some business
courses. Some of them, accounting, were quite useful; others,
again, were just not what I was after.

So by the end of my third year in school, I was desperate. I

really had had my ambitions shot out from under me, and I couldn't
find whatever else I wanted to do. Fortuitously, a close friend of
mine was going to enter law school, but he was not all that firm a

student. He was a smart fellow, but he didn't have a lot of self-
confidence and was a little uncertain about his ability to make it

through law school. So he wanted me to go to law school with him.
We'd study together and help each other along.

I did have the knack in those days of getting good grades, so
with all this flip-flopping around from one school to another, I

still was getting very good grades. I had no question about my
ability to make it in law school. I had a lot of question about my
ability to make it through in terms of money, because I was by then
at the end of my junior year in college; there were three more years
ahead of me, and three more years of expense loomed quite large.

In the end, this fellow did persuade me -- and I've always been

grateful to him -- persuaded me to give it a whirl in law school. I

was on the verge of quitting. I was going to leave the university,
because I simply didn't find anything that I found at all rewarding
or which was giving me anything that I thought promising in the way
of a lead on a future career. So I was going to quit anyway.

This fellow was a little bit older. He'd worked for a while
before he went to college. He was a savvy sort of fellow, and he
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said to me, "Look here. You think you're a smart guy, and you're
getting all these good grades and everything, but I'm going to tell

you: you leave the university before you get a degree and you're
going to be just one more nice, bright boy who has a little bit of

college training." He said, "I understand why you're sick of all
these other courses; I'm sick of them, too."

In those days in the university law schools you could take a

six-year course that combined undergraduate and law school courses
for six years: you took three years in college, then you took three

years in law school.

At the end of the first year in law school, which would be your
fourth college year, you got your B.A. degree, and then at the end
of your law school, you got your LL.B. degree.

Anyway, this fellow said to me, "Look. Why don't you spend
your fourth year -- you really ought to get a degree -- but spend
that as your first year in law school. If by the end of the time,
either you don't like it or you can't raise the money to continue,
at least you'll have your B.A. degree, and then you can leave col

lege as a college graduate instead of leaving as just another kid
who tried it and quit."

He also was very persuasive in this way: he said, "Look. What
are you worrying about the money for? Your mother can only send you
a very limited amount, but you're here in school, you've got part-
time jobs, you're making it. At the end of the month, your bills
are paid and you're able to pay the tuition. What are you worrying
about the money for? You just do that for two more years than you
ordinarily would. Sure, it'll be a little hard on your mother to
have to send you money for another couple of years, but if she can
make it, why you can pay her back when you're out of school, as a

lawyer, in a position, and making some respectable money." Very,
very hard-headed, smart guy.

So I tried his argument I accepted it. We entered law

school, and that was the most miraculous thing that ever happened to
me. I just loved it, from the first minute that I was in law
school. I remained enthusiastic about it all the way through.

A big element in that was that in these courses that I was

taking in college, after the enthusiasm of my first two years was
blunted in the way that I've described, I couldn't see that the

things I was studying were going to make any difference to anybody
about anything; it all seemed kind of pointless and lacking in a

goal or an objective.
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But from the first day in law school I could see how the things
that I was learning made a difference to people: depending upon all
of these things that I was studying and the things that were con
tained in these cases I was reading, someone won or lost some money,
or some guy lost his home or didn't lose his home, things of that
sort. The case book method was just beautifully suited to getting
that message across, because your study in law school was the study
of cases in which somebody had this position and somebody had that

position, something happened, someone had this argument, someone had
the other argument, and in the end, it made a big difference in

those peoples' lives and experience what the rule was and how it was

applied. So I really had something that I could get a grip on and

get my teeth into. Again, I was just wildly enthusiastic about it.

Also, I was fortunate in this, that the skills that were called
for in law school just happened to suit very closely my interests
and skills: the flair with language, an easiness with expression,
which comes from reading, among other things, not altogether formal
education. Reading, voracious reading, is the thing that builds
ease and skill with language.

The requirements of the law school course just fit the things
that I liked and which I was good at, and there was this other ele

ment, so I finished law school with great enthusiasm.

One of your points in your outline here is people who influ
enced me most. I think this friend of mine who persuaded me to go
to law school was one.

Hicke: Do you recall his name?

Kaapcke: Yes, Melvin Rooney, Mel Rooney. After law school, he went to the
state of Washington, took the bar in Washington, settled down to

practice law in a town called Longview, a moderate-sized town of

maybe 20,000 or 25,000 people. He had an active and successful law

practice there. He was the district attorney there for a while, so

life blossomed for him, too, as a result of his entering law school.
And I like to think that I contributed something to that because, as

I've said, he was somewhat lacking in self-confidence in his ability
as a student, and I was able to encourage him.

Hicke: You worked with him a long time?

Kaapcke: And we studied together. We had two or three other friends who
became very close colleagues of ours. We all studied together and
talked this stuff over together and so forth. It was a reciprocally
beneficial and useful exercise.



12

Unfortunately, Mel Rooney died very early. I think he'd only
been in law practice about ten years when he died. It was too bad
because he had a great career in the making.

I referred to our studying together and discussing the cases

together and so forth. That reminds me of a comment made by one of

my law school professors at one time, and he was quite right. He

said, "You know, when two lawyers don't understand a point of law,

they work it out by explaining it to each other." There's a lot of

practical realism in that comment. I've seen it a thousand times
since.

Also, Mrs. Baker was a very great influence in my life, and
continued to be after I was out of law school.

One of my law professors was Professor Orlando Hollis, at the

University of Oregon Law School. He was a tough teacher, he was

really tough, very demanding. And in being tough and demanding, I

would say that more than any other person, he was responsible for my
getting a good legal education. When you were going into one of

Hollis's classes, you didn't dare go in unprepared, you simply did
not dare. As a result of making sure always to be thoroughly pre
pared in his classes, of course that spilled over into the others.
I credit Hollis in great measure with my having gotten a good legal
education.

My mother, of course, was the greatest of all influences in my
life because she built the platform for all these things that I've
mentioned.

To leap forward a little bit, there was one other professor who
I think was a great professor, from whom I learned an awful lot, and
that was one of the professors at Yale Law School when I was there
in my graduate year, Professor Gerald Wallace. He was a professor
of tax law. I went to Yale with the objective of preparing myself
really for, forgive the phrase, big-time law practice. I wanted to
take courses in taxation and in corporation law, corporate law in
the strict sense, so that I could qualify for a job in a major law
firm in the country, and that is what I paid particular attention to

at Yale. I also had a course in antitrust law, which I had not ear
lier had, and others, but the main focus was corporation law and
taxation.

Gerry Wallace was a great inspiration. He was a wonderful
teacher and a very likable man. He took an interest in me because
of my primary interest in tax law; I say because of that, I don't
know because of what, but at least that was a part of it. He would
take me down to New York City with him on frequent occasions when
there were tax seminars being held. He was widely acquainted with
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the leading tax lawyers in New York City and Washington. He

introduced me to people of that stripe, and in every way he was just
a great supporter and preceptor, great teacher. In the course of a

year's study I really learned tax law; I was a damn good tax lawyer
when Gerry Wallace got through with me. I have kind of leaped ahead
to the Yale experience, but we can come back and pick up some of the

points in your outline that I've omitted.

Hicke: I wanted to ask you about the impact of the Depression which was

going on all during the time you were in high school and college.

Kaapcke: Yes. Of course, I graduated from high school in 1933, and particu
larly in my last year in high school, the effects of the Depression
were quite severe in the town where I was. It was a lumber mill

town, and once the Depression hit there, it was very, very severe.

Also, the town was a railroad division point, and of course railroad
traffic was way down. A lot of the railroad people were out of work
or on part-time work and so forth.

Kind of a wry thing: just a few years ago, 1983, my high
school class had a 50-year reunion up there. I didn't get to go; I

had gone to the 40th and the 45th. Bear in mind that then and

today, the lumber business is again in a very, very reduced situa

tion, and it was a kind of heartbreaker when in the written material
that was sent around inviting us all to come back for the 50-year
reunion, whoever wrote it said, "What a life. We graduated from

high school in the middle of one depression, and now we're having
our 50 -year reunion in the middle of another." And to them in that

situation, this is indeed another depression.

Of course, as it turned out, the Depression meant that the
nickels and dimes were scarce, but as long as one was in a situation
where you could get by, I might as well have been in college as any
where else, because if I weren't in college, there wasn't much else
that I was going to be doing. So in a sense I spent the Depression
years in a kind of a little haven. I was going to school and

learning something, advancing in that way at a time when otherwise,
God knows what I would have been doing.

The nickels and dimes were scarce and it was a strain on my
mother to keep me in college, but she managed it.

Hicke: Were there other people who were unable to go to college who wanted
to?

Kaapcke: Good Lord, yes. In the town where I came from those who were able
to go to college were in the minority. The impact of the thing was
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quite severe in that way. I couldn't give you a percentage, but it

was small. Of course, it was a working man's town in a sense, and
that plus the hard times made a lot of difference in people's lives.

I got out of law school in '39; then I had the graduate year at

Yale from '39 to "40, and then I went into the law firm in New York,
then to Pillsbury, Madison & Sutro. So my having been in that
little haven during the Depression kind of insulated me from the

worst effects of the thing. I didn't have to go into the military
service, which proved to be a great advantage, unfair as compared to

those who did, but while others were out in the war, I was here at

PM&S practicing law to beat the band, and getting a lot of experi
ence, getting experience much more rapidly and much more substan

tially than I ever would have otherwise. We were so shorthanded
that the youngsters like me were doing things that wouldn't have
been put in their hands for years in more normal times. So by the

time the war was over, I had a pretty solid foundation.

Hicke: Just about the time you got out of Yale, or even while you were in

Yale, was when the economy started picking up.

Kaapcke: Picking up, war stimulated, of course.

Hicke: You weren't in a law firm before that, but did you sense that things
were picking up for the law firms also?

Kaapcke: We were terribly busy here. When I came to work at PM&S there were
45 lawyers, I was the 45th; that was in the summer of '41. A year
later we were down to 22, because so many people had gone into the

service and the rest of us were just working frantically. It was
hard work, but it was wonderful and it was exciting and it was, for

a youngster, conducive to experience. From that point on -- no one
could have anticipated it; I don't think anybody did anticipate it,

least of all I -- but from then on, the economic curve was just
sharply and steadily upward right on through, with minor recessions
and setbacks along the way. But as far as law practice was con

cerned, and particularly life at PM&S, it was a period of growth and

expansion which was unprecedented, I'm sure. So I just caught the

wave; I was lucky.

Hicke: Was it entirely because there were so few people, or was there also

a great deal of additional business?

Kaapcke: No. There was a resurgence in the economy. I'm simply saying that
we were terribly busy early in the war, and that plus the resurgence
of the economy meant that I rode the crest of a wave from that point
ever since. During my whole lifetime I've been riding an economic
wave and a wave of change. The changes have just been staggering.
I think it's almost trite these days to refer to it, but when I was
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a kid nobody had automobiles -- oh, two or three people in the town,
the really rich people in town, had automobiles; that was about it.

There weren't any radios -- I remember the first radios, the crystal
sets -- no television, no airplanes. I remember the early air

planes. There used to be a Ford trimotor airplane; I guess it was
made by the Ford Motor Company In those days a considerable pro
gram was carried out, I think, of sending these Ford trimotors
around the country to popularize the airplane.

Hicke: Barnstorming?

Kaapcke: Yes, sort of barnstorming. We had a little rudimentary landing
strip in our town; I guess towns that size had that. Planes would
land there, big hullabaloo, big promotion, big festival. Everybody
went out to the airport, and there were streamers and bands and this
and that, and they were selling rides for five bucks for a half hour
in the air, something like that. I didn't have five bucks, I didn't

get to take the ride, but at least I got to see the airplanes.

You asked about part-time jobs a while ago. The first job that
I ever had, the first paying job -- I was something like twelve

years old -- was this: we weren't a farm family, but in addition to
the small industrial base that the town had, it was the center of
considerable agricultural activity. Many of the family friends, and

my friends as a kid, were farm people. There was one farmer just
outside of town who had a pond on his place which froze in the win
tertime. He used that as a source of ice, and he had a big ice
house by the pond. In the winter, he would cut the ice, put it in
the ice house under sawdust, and then in the summertime, he sold the
ice. He had a horse and wagon that was the ice wagon.

He hired me at 10 cents an hour or what; I don't know what he

paid me. Anyway, I had the job of riding around on the ice wagon
with the ice man and holding the horses while he was delivering the
ice. Sometimes he'd get off and cut through the block, and then I'd
take the horses around the block and stop and wait for him to come
and get some more ice. That was the most thrilling job I think I've
ever had, and it made me a really important personage among my young
friends. I really enjoyed that.

But there you are; you see in my lifetime, from the ice wagon
to all of the things that we have now, scientifically, economi

cally -- space program, electronics, calculators, computers, all
that sort of thing -- it's just incredible the changes that have
occurred in my lifetime. As far as the adaptation is concerned, it

all seemed very natural. None of us, as far as I know, ever felt

particularly dislocated by it, certainly not when one is practicing
law. I guess there's been technological dislocation of people whose

jobs have become passe, but to a fellow in a law practice, to the
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population at large, the adjustment has been almost unnoticed as you
went along.

Hicke: You had your own changes to deal with, the changes in the law.

Kaapcke: Yes, and that's been an interesting thing, too.

Hicke: I'd definitely like to hear about that as we go along.

Kaapcke: Let's see if there's something else we ought to do to keep things in

order here.

Hicke: Yes. I want to hear a little bit about your first firm, Hughes,
Hubbard & Ewing. Could you tell me what you did there and what you
learned that was helpful?

Kaapcke: I was really hired there to become their tax man. They had an older

gentleman -- who was older by my then sights -- who was in charge of
their tax work, but they wanted somebody to be and become their tax
man. As I've said, I went to Yale Law School to study taxation,
learn all of it I could. They were very interested in me on that

account, and they decided to give me the job. During my time there,
I did a considerable amount of tax work. I also did some other

work, principally antitrust work. That firm was, and I think is,

primarily a litigation firm, so that there wasn't a heavy tax load.

They needed tax people, but it wasn't a heavy tax load, so there
were times when I had other work. I had taken a course in antitrust
at Yale, and they had a lot of antitrust work in that office. I did
some of that, which was a good thing because it gave me a good
grounding in antitrust law, which later on here at PM&S became one
of my lifetime specialties.

I loved that law firm, I loved the people in it. It was a most

pleasant place to practice law: very high-speed law practice, of

course, as a Wall Street law firm would be. But the people were

gentlemen, they were friendly. There was no feeling of tension or

pressure. Of course, there was the pressure of work, but it wasn't
a tense place; it was a gentleman's place to practice law.

I discovered, however, that the transition from the West to New
York City, and perhaps particularly from a small town in Oregon of

8,000 people, to New York City was just too great.

During the year that I was at Yale I enjoyed the studies, but I

did not like New Haven. I did not like the East Coast. I really
felt kind of alien and out of place there. My roots in the West
were just too strong, I guess. When I got through there, I thought,
"Well, it'll be different in New York, and I won't have to worry
about that." But I discovered that life in New York was hard; life
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is hard in New York. The physical process of living is hard. It's

not a question of money, although I wasn't making big money, I was

just working for a young lawyer's salary. But even the people who
had money -- life was hard for them.

The climate is rotten: in the summertime it's muggy and steamy
and hot. We used to have to take an extra shirt to the office,
because by the time you got to the office from where you lived your
shirt was wet, to begin with, and the collars and cuffs were sooty
with dirt. In the wintertime, the weather was raw and uncomfor
table. When it would snow, they'd scatter salt to melt the snow,
turn the snow into miserable slush, which got sooty and dirty. The
winters were cold and disagreeable. Somebody else would give you a

totally different appraisal, you understand; this is New York as

seen from the eyes of Kaapcke at the age of twenty-two or something,
just fresh out of the West.

I lived in an apartment house that was kind of a dump. It was
half a block from a subway stop, and there was a subway stop in the
basement of the building where I worked, so for days on end, I would

go along and the only time I was outside was walking a half block --

Ml

-- from the apartment house to the subway entrance, and then the

reverse half block in the evening. I just couldn't stand that. By
the end of a year there, I was washed up with New York City. Of

course, I had gone there with stars in my eyes. I was sure -- young
lawyers tended to be like that in those days -- that the streets of
New York were paved with gold; if I went to work in one of the Wall
Street law firms, somebody would hand me a pick, and I'd start

picking at that gold. I think that's the experience that those had
who stayed there, many of them. It was a place to make money,
there's no question about it. Those whose roots were in the East
didn't feel this. I felt like I was an alien all the time I was in

New York, but they could stay and wield the pick and gather the gold
and have a great career.

Apropos the Wall Street law firm, the Hughes firm had its

office at Number One Wall Street, the Irving Trust Building, and you
can be sure that as soon as I went to work there I wrote letters to

everybody that I'd ever known on that stationery to be sure that

they knew that I had really arrived.

At the end of that year, to my considerable regret, because I

did love the law firm and the law practice, I just had to get out.

I think the firm regretted it; I think they didn't like to lose me.

I hand myself that bouquet, but I really think that I was being
accepted there and doing all right. But I quit. I didn't have any
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other job, I just quit. I had to get out of there. That may have
been a bigger gamble than I realized, but in any case, I was going
to go back to Oregon. I didn't know what else to do.

I was going to go to Portland, Oregon, to see what I could do
there. Didn't want to go back to a small town. I knew that the
train fare from New York to Portland was the same if you went by way
of San Francisco as if you went directly across. In those days,
everybody traveled by train. There were airplanes flying by then,
but I think they were mostly flying mail. People didn't really
travel by plane.

So I took the train to San Francisco. I thought, "Well, I

might never see it, I might as well go take a look at it," but while
I was there, see if anything was doing in the way of getting a legal
job in San Francisco. It was a lovely trip, wonderful trip.

I remember the day I arrived in San Francisco very, very
clearly. By the way, the thing that really put the cap on my stay
in New York, the thing that really resolved me to leave was this:
one stuffy, muggy afternoon, a late afternoon in perhaps late April
or early May, after working hours I got on the subway, and who got
on the subway beside me but Wendell Willkie. You may remember that
Wendell Willkie was a candidate for president against Franklin Roo

sevelt, and although he didn't make that election he really became
or was an international figure. By any measure, Wendell Willkie was
a huge success. Like me, he was a kid from a small town someplace
in Indiana, but he had had a very successful law practice in New

York, then became the chief executive of one of the major public
utilities headquartered in New York. After the election, he went
back into law practice. By any standard, this man was a huge
success.

Here he was in the subway on this humid, disagreeable day,
looking just as uncomfortable as I felt. His shirt was dirty too at
the cuffs and the collar, and he looked limp and sodden. I thought
to myself, "My God, if a man spends his life in this city and accom

plishes the things that this man standing next to me has accom

plished, and he's still riding the subway on a day like this, this

place is not for me." So I decided to get out.

Against that background, my arrival in San Francisco was the

more, to me, dramatic. The train came into the Oakland Mole across
the bay. The Bay Bridge had just been finished in, I think, 1939,
but still the conventional transport, at least for people arriving
by train, was by ferry across the bay. I remember the day; it was
June 3, 1941. I got off the train, got on the ferry, and it was a

lovely early summer day here, a cool, fresh breeze on the bay, spar
kling sunshine. The sun was just beginning to light up the build-
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ings in the city. As the ferry came across the bay, the gulls were
wheeling overhead, and here's this, in my eyes, fairyland of a city
waiting for me on the other side.

On that
(

ferry ride across the bay I said to myself, "Kid, this
is where you're going to stay, you ain't going no place else." I

just fell in love with San Francisco right that moment.
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II PILLSBURY, MADISON & SUTRO: EARLY DAYS

Joining the Firm

Kaapcke: I got off the ferry on this side. There still is a Y.M.C.A., an

Army-Navy Y.M.C.A. as it is called, down there on the Embarcadero

just opposite the ferry exit. I took my bags over there and checked

in, started uptown to look for a law job.

By the way, in those days, too, impecunious young people used
the Y.M.C.A. when they traveled around because it was 75 cents a

night. In addition to a room --a very spartan little room, but
clean and a place to sleep -- you had the use of their library, and
there was a game room with pool tables and things like that, and a

swimming pool. It really was a very sensible and very inexpensive
way to move around the country

Hicke: And reliable.

Kaapcke: Reliable, yes, right. On the train, on the way across the country,
I got to thinking about how I was going to contrive entree into the
law firms in San Francisco to get an interview. It popped into my
mind that one night late at night when a group of us were working at

the Hughes firm, one of the young partners there, a fellow named
Dick Hogue, had referred to Francis Kirkham. Dick Hogue had gone to

Washington just out of law school and had become law clerk to one of
the Supreme Court justices, and that was at the time when Francis
Kirkham was there as the law clerk to Chief Justice [Charles E.]

Hughes. During some conversation on this late night in the law firm
in New York, Dick Hogue had talked about his time with the Supreme
Court and had mentioned Francis Kirkham, that he had gone to San
Francisco and was really burning up the league out here.

As I say, on the train on the way across, the name Francis
Kirkham popped into my head, and the name of the firm. Hogue had
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mentioned he was with Pillsbury, Madison & Sutro. No reason for
those names to stick in my mind, but they did pop into my mind.

So when I came to San Francisco, the first call that I made was
to come up to Pillsbury, Madison & Sutro and ask if I could see
Francis Kirkham. Told the receptionist that I came on the reference
of his friend Dick Hogue.

Does the story about your suit you were wearing fit in here?

I was going to bring that up, yes. As a young man from Oregon would

have, I had an ice-cream-colored suit, a pair of brown and white

wing-tipped shoes, and a Panama hat. All I knew about California
was what I'd seen in the movies. So over there at the Y.M.C.A. I

opened up my suitcase -- all I had in the world was the contents of
that suitcase -- took out the ice-cream suit, the brown and white

wing-tipped shoes, and put them on. I was going to do as the Cali-
fornians did: when in California, dress California style.

I started walking up Market Street toward the Standard Oil

building here. It was a summer day, and it was sunny, nice, not

hot, but sunny. I was puzzled as I walked along. I saw nobody in

light-colored suits. Every man on the street was in a gray or dark
suit with black shoes, white shirt, dark tie. And here I was in

this gear. I got up to the door, the very door of the Standard Oil

building, and just as I started to go in, a group of a half dozen
men came out. Each of them was dressed in a dark gray suit, black

shoes, white shirt, dark tie, dark gray hat. I thought to myself,
"Something is wrong here. I think I'd better go back, change my
clothes." So I did. I went back and put on the dark gray suit, the
black shoes, and so forth and so on, and then came back up to the
Standard Oil building and asked if I could see Francis Kirkham.

I think it was probably a good thing. It would have been star

tling, to say the least, for me to have an interview at PM&S in that

garb, particularly so because Francis Kirkham all of his life has

worn a dark blue suit, black shoes, and a black tie. Kirkham is

such a wonderful fellow, he wouldn't have let the garb stand in the

way, but nonetheless, I feel quite fortunate that my good fairy said
to me, "Go on back and change your clothes."

I did get in to see Kirkham, who was the most welcoming and

warm, friendly person I could have hoped to talk to. You've met
Mr. Kirkham; you know that.

I have not met Mr. Kirkham yet.

I wish you had, because he's just everything in the way of a warm,
friendly, kind, accomplished gentleman. But we sat and chatted. I
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guess it must have been about 11 o'clock when I got to see him. We
sat there and didn't talk about job or anything, we just chatted on
about Dick Hogue and this and that, and my experience in New York,
and at Yale, where did I come from, and all that kind of thing.

At noontime, Kirk asked me if I'd have lunch with him; of
course I'd have lunch with him. So we went over to the Stock

Exchange Club which is just across the street here -- quite elegant
premises that were very impressive to me. I remember thinking as we
entered those impressive quarters that, "Boy, I sure want to throw
in with these guys."

Hicke: You particularly noticed the Diego Rivera?

Kaapcke: Yes, the Diego Rivera, and the gold leaf on the ceiling. It was in

the height of style at that time. It still is an elegant place. I

still belong to it. I eat lunch there nearly every day, but it was

particularly impressive in those days.

So Kirk and I had lunch, and again we just chatted about every
thing and nothing. At the end of that, he said, "Well, I suppose
you want a job." I felt a little conscience-stricken about having
used Dick Hogue "s name to get the interview, but I said, "Well, yes,
yes, I really would like to have a job." "Well," he said, "Come on
back and see me in a couple of days."

Meantime, let me point out that the recruiting of young lawyers
by the major law firms has totally changed since those days. In
those days, the law firms stayed in their offices and practiced law,
and young men who wanted jobs came around and rang doorbells and
asked please if they could have an appointment. Maybe some of them
who were fortunate enough to have prior relationships or avenues of

approach arranged interviews by letter or phone ahead of the time;
most of us just barged in and said, "I'd like to interview for a

job," and the receptionist would send you to see someone.

The only formal recruiting program that I'm aware of was in New
York City when, during the week between Christmas and New Year, the

major law firms in New York set that time aside for the young people
to come from the law schools and interview, so it was no chore get
ting an interview in New York. I guess if I had gone there just
saying, "I'm Wallace Kaapcke from the University of Oregon," I might
have had some little difficulty. But since I was a graduate student
at Yale, that was the door-opener, and there was no difficulty about
it. With Kirk, there was no difficulty about it, wouldn't have been

anyway, but since I knew and had worked with his friend Dick Hogue,
it was easier.
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I interviewed other law firms in San Francisco, but by that

time, I was resolved that I wanted to go with Pillsbury, Madison &
Sutro. That's what the Kirkham experience did for me.

So I went back the next day at one o'clock. Kirk offered me a

job, and I was, of course, overjoyed with that. Then he said, "But
this does have to be approved by our senior partner, Felix Smith, so
let's go in and see Mr. Smith," and we did. Mr. Smith was very, at
least to the eye of a young lawyer, very austere, an Olympian sort
of gentleman, but gracious. We chatted for a few minutes, and he

said, "Well, I understand you're coming to work for us. I'm pleased
to welcome you," or words like that. Up to this point, nobody had
said anything about pay, and I was concerned; I really had to know
how much jack was going to be coming in, because I was down to my
last few dollars. So I said, "But Mr. Smith, we haven't talked
about compensation." His eyebrows flew up; I don't think anybody
had mentioned such a crass thing to him as compensation for a long
time. "Oh, well," he said, "That'll be $125 a month." I was star
tled by that, because by now I was two years out of law school and I

had my graduate year at Yale where I had done acceptable work. I

had the year at the Hughes firm in New York.

Quite reflexively, without really thinking about it, it just
burst out of me. I said, "But Mr. Smith, isn't that a bit meager?"
Again he looked at me in great surprise. I suppose the surprise was
that I should have the temerity to argue the point, but he was not
ruffled. He just said after a moment's reflection, "You're right,
young man, it's goddamn meager," and that was the end of the
interview.

I was disappointed, but not daunted. I thought, "Well, I'll

just have to let Kirkham be a better advocate than I've been and

rely on him to get me a decent raise in due course, something less

than due course." It worked out at the end of that year I got a

boost to $200 a month; everything worked out all right.

I didn't immediately start doing tax work at PM&S.

Can I interrupt you for one story, which I think you left out, which
is when Francis Kirkham called your former law firm.

Yes, that's charming, that's just delightful. In between the first
interview that I had with Kirk and the day that I went back, I

learned later he had called his friend Dick Hogue, and Kirk gave me
a literal playback of the conversation. He said he had gotten his
friend Dick on the phone, and he said, "Why did you guys can Wally
Kaapcke?" And Hogue said, "We didn't can him, the son-of-a-bitch

quit." I think that had something to do, too, with the fact that I

was offered the job. After a charming exchange like that, what else
would a man do but offer the kid a job?
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So I went to work for $125 a month, and the day I went to work
was June 21, 1941. In the meantime, I went up to Oregon, saw a few
of my old friends and, incidentally, borrowed $500 from Mrs. Baker
to tide me over until I began to cash paychecks down here. It was a

wonderful thing for her to do, a friendly, supporting thing to do.

So I went to work on June 21, 1941.

First Responsibilities

Kaapcke: I didn't start doing tax work here at first. The immediate needs of

the firm were in other ways, so I did other things. I first started
to work for Felix Smith just as his young man of all purposes. I

enjoyed that a lot and learned an awful lot from Felix Smith.

Hicke: Can you remember anything specific from that period that he taught
you right off the bat?

Kaapcke: He was such a commanding person that it was a point of real dedica
tion that you simply would not take anything in to Mr. Smith that

you weren't satisfied was perfect, as close as you could get to

being perfect, because you didn't want to be challenged, you didn't
want to have him find anything wrong in anything that you'd done.

It was difficult enough if he made changes in some of your writing,
corrected something that you did, but you sure didn't want him to
find you off base as far as any legal content of what you'd done was
concerned.

He was very spare in his writing; everything that he wrote was

very brief and pithy and to the point. I quickly learned that. I

spoke a moment ago of his correcting things that one had written. I

don't ever remember his adding anything to anything that I wrote for

him to sign. I remember his striking out; as he'd read, he'd strike
words out, strike out paragraphs. By the time he was through, some

thing that had been a two-page letter was down to one page or less,
and so it went. I never had a harsh word from him.

I'll tell you about the very first piece of work that I ever
did at Pillsbury, Madison & Sutro. I came to work, was assigned a

desk in an office with three or four other young men, the bullpen we
called it. In the morning when I reported to work, there was a file

on the chair. They put things on your chair so you couldn't sit

down without picking them up; still do. I guess my secretary puts
my mail on the desk to some degree, but still in the mornings when I

come in here, telephone slips, files, and things are on the chair;
it's really a pretty sensible custom.
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Here was this file on the chair, no note or anything, no

explanation, nothing, just the file. I picked it up and wondered
what the heck this was for, and I said to one of the other young
fellows who had been there a little while before me, "What am I sup
posed to do?" He said, "Whatever it is, you're supposed to handle
it." "Well, okay." I didn't know what the devil to do, and I cer

tainly would not ask Mr. Smith, but I started out doing what I could
think of.

I opened the file and read it. It had to do with the purchase
of some property in New Mexico by the Standard Oil Company, and

among the things in the file was an opinion letter from the com

pany's lawyer in New Mexico, saying that the title was in order and
all was ready to go. But since I didn't know what to do, I did

everything; I overdid. I thought, "Well, we have the opinion of the

lawyer in New Mexico, but I'm not going to stand on that." I went
and read the cases and looked at some more cases, and satisfied

myself that it was sound. I wasn't supposed to be practicing New
Mexico law, but I anticipated Mr. Smith might ask me if I thought
the opinion was sound, and I sure wasn't going to say I hadn't
checked it.

I checked his opinion, that all checked out, and then there was
the description of the property in the file. Not knowing what else
to do, I got out some graph paper and a ruler and a protractor, and
I charted out the description on a piece of paper. Well, lo and

behold, the description didn't close. It's not uncommon, you know,
for mistakes in direction to creep into descriptions, so that the

description didn't form a piece of property. It was a jagged line:

started nowhere and went nowhere.

The best I could figure out what to do was to write a letter
back to the New Mexico lawyer for Mr. Smith to sign and point out
that the description didn't close, and what did the gentleman sug
gest ought to be done about that. I couldn't possibly have done

anything that would make a bigger hit with Felix Smith, because he
was quite an intellectually proud man, and he loved to catch the

lawyers around the circuit in errors.

I took this letter in, and his eyes just danced over that; he
was just so pleased. He sent the letter off. Then came a letter
back from the other lawyer, and, gosh, yes, Mr. Smith was right,
and, gee, we'd have to correct that, and he'd have to bring some
kind of proceeding to get the description corrected, and so forth
and so forth. What had started out as just this file lying on my
chair turned out to be quite a little legal undertaking before the

thing was quite finished.
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From that start Mr. Smith just left it with me. The letters
came in to him, but I would prepare the answers, documents, and

whatever was necessary to carry this thing on to its fruition. It

was kind of a cold bath, but it was fun, and that's the way you
learn, I'm telling you. There's nothing better to teach you how
than just being thrown in like that and having to do it.

Hicke: Did you ever figure out exactly what they did expect you to do with
it?

Kaapcke: I guess I was doing the right thing. What I was expected to do with
it was to take it from the point where it was and bring it to com

pletion, to the finalization of the acquisition of the property.
That was one heady experience.

Another one was that Mr. Smith was just this bearcat for

brevity. One of the next early jobs I did for him, again, had to do
with some transaction in one of the other states in the West that
was being carried on for Standard of California. I've forgotten
what the transaction was now, but I remember there were some rather
substantial legal questions in it, so I got busy and I researched
all the law. Then I prepared a letter to the lawyer in the other
state giving him the legal comments on the points that were out

standing. I was pretty fresh from writing law review articles and

legal memoranda, so in the classic style for that sort of thing, I

first stated --

-- the problem and the conclusion, then went on with quite an
extended legal discussion, citation of the cases, and I distin

guished this and commented on that and so forth, to the tune of
about 25 pages. Then at the end, I restated the conclusion.

I gave this to Mr. Smith, and it just happened that the state
ment at the outset of the problem and the conclusion occupied the
first page. He read the first page and started to sign it. "Oh,
wait a minute, Mr. Smith," I said, "There's more." He looked at it,
about a quarter of an inch thick. "Why so there is," he said. He
started to read through it. As he looked through the pages, he got
more and more impatient. He began to flip the pages and flip the

pages. Finally he got down to the end, and he took off everything
but the first page and chucked it into the wastebasket. He said,
"This first page will do just fine," and he went ahead and signed
that and sent it out. If I ever had any doubts that brevity was the
stroke around here, that eliminated them, and it was a good lesson.
It really was a very good lesson, because people aren't pithy
enough. They do tend to go on too long. Now there are times when
you have to. If you're writing a real legal exposition it just
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takes some space, but as far as correspondence is concerned and the

general flow of day-to-day business, brevity is very, very useful.

I like the old joke about the fellow who spent a considerable
time writing a letter which turned out to be very short, and when
some comment was made about that, he said, "Well, yes, I took the
time to write a short letter." That was, and as far as I'm con

cerned, that has been and is life in Pillsbury, Madison & Sutro:
take the time to write a short letter.

That might be a good note to stop on.

Yes, a pretty good breaking point.

More About College

[Interview continued: March 29, 1986 ]##

Hicke: I thought maybe we could start this morning by going back to your
days in college. We didn't get to talk about your honors.

Kaapcke: Fine. Before I do that, though, I want to call your attention to
this watch that I have hanging in this bell as a desk clock. That
was my father's watch. It's a big, old Elgin; it's a railroad
watch. My father was a railroad man. In those days, you know,
being a railroader had all the glamor attached to it that being an
airline pilot does today because the railroad people were the people
who traveled all over, whose work was exotic and captured the imagi
nation. Isn't that a lovely filigreed case?

Hicke: It's absolutely beautiful.

Kaapcke: A beautiful thing. I was going to buy a desk clock one day, and I'd
had this thing lying around in a drawer for twenty- five years or
more. I thought, "Gee, I'll bet I could get that watch cleaned and
oiled and fixed up, hang it under a glass bell, and use it instead
of a desk clock." The watch was good. It readily started again. I

don't know how old it is. It must be at least seventy-five years
old, and I treasure the thing. It really is quite a handsome item
here on the desk.

Hicke: It's certainly unique.

Kaapcke: Yes, very different.

Hicke: That's wonderful; that was a good idea.
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Kaapcke: Regarding my honors in college, I'm going to give you a little bit

of a mixture there that you don't expect. Yes, I was first in my
class, and I was all during law school. I was elected to Order of
the Coif, which of course I have valued ever since, and it stood me

in good stead; it's a great thing for self-confidence.

I do have to tell you, though, that the grade that I got in the
first law school exam that I took was a D. Very interesting. All
of the law students in the classes ahead were feeding us full of
stories about how brutally tough the exams were, and gee whiz, and
this and that, and how people would go to pieces nervously. They
were making a mental hazard out of the thing. Perhaps deliberately,
perhaps it was a form of hazing, perhaps inadvertently, I don't
know. But anyway, that was the atmosphere in which we entered the
school premises to take our first law school exam.

It was a course in criminal law; it was taught by the dean:

Wayne Morse. I was so full of this stuff about how tough these
exams are and how you really had to lay it all out in order to get
any kind of a grade that I just began to write furiously and wrote
for the whole time. I think it was a three-hour exam. I was just
writing at breakneck speed the whole way and getting everything in

there that I could, not really watching the time sufficiently or

pacing myself sufficiently, so that by the time the closing bell

rang, I had only answered about a third of the questions. As a

result of that, I got a D.

The dean talked to me about it. He said, "You know, as far as

you went, you were doing very, very well. Up to the point where you
ran out of time, you got about an A plus, but I can't give you any
kind of a grade when you only finished a third of the exam. I'll

give you a D, so that you don't have to retake the course, but
that's the best I can do." That may have been a disguised blessing,
because it really taught me the need to pace myself, and that was
one of the things that enabled me as I went along to do much, much
better in the exams .

I might mention something else, too. I spoke of self-
confidence. That's one of the products of my year at Yale Law

School, because here I was from the University of Oregon, which in
those days was a rather not widely known law school, and I just
wasn't sure whether I was a winner in the bush league or whether I

really had the goods. So when I went to Yale and found that I could
hold my own, and even better than hold my own with top students in
one of the top law schools in the country, that was just marvelous
for self-confidence and the feeling that can you tackle the world
and take it on your terms .

Hicke: Do you think that you got good training at Oregon?
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Kaapcke: Oh, indeed. Yes, indeed. As a matter of fact, I think we got more

grounding in the fundamentals of law than the students I encountered
at Yale, because they really worked us over on that stuff at Oregon.
I found that when I got to Yale, there were gaps in the knowledge of
the students there. There was much more of a free-wheeling atmo

sphere at Yale, kind of a do-your-own-thing situation. I had a

foundation that was just terrific. The specialized courses that I

took at Yale stood me in very good stead and were very, very
instructive, but I have no apologies about nor reservations about
the grounding that I got at the University of Oregon. Of course,
there the classes were smaller, so we did get individual attention,
individual interchange with the professors, which is invaluable in

any kind of an educational experience.

I would think today that a young person would be much better
off to go to a small college than one of these mega-universities:
500 kids crammed into a lecture course. What good is it to have a

professor who's a Nobel Prize winner if you never get to talk to
him? I'm running on too much about that.

One other comment about the Yale experience, though: as a

graduate student there, I was a candidate for J.S.D. Degree, Doctor
of Juridical Science. I never got the degree because I never did
the thesis. We were to spend the year in residence, then do a

thesis, or work on a thesis while we were in residence, too.

I didn't do the thesis for a couple of reasons. First off,
once I was out of school and in law practice, I found law practice
so exciting, as well as time consuming, that there was never time to
work on a thesis. Further, and I'm quite critical about this, at

the time that I was there, Yale Law School really did not have a

graduate program. If they had a graduate committee on the faculty,
they were never identified to me, and I was never asked to sit down
with them. In effect, they just dumped us in the library and let us

figure out for ourselves what we wanted to work on by way of a

thesis, what we wanted to do and so forth. Some of the graduate
group that I was with were mature enough to handle that and to make

progress on that thesis while they were there; I was not. As far as

the thesis part of it was concerned, I just floundered. Of course,
I was only a kid of twenty-one years old; that's an apology.

Hicke: Explanation, let's say.

Kaapcke: But that's the way it was. I can't quarrel with the learning I got
at Yale in the courses I took, but I really have been sharply crit

ical of that aspect. I think they've done differently in later

years, but that was the way it was while I was there.
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Here's an amusing sidelight on all of this. When I got out of
law school it was universal that except perhaps for study as a grad
uate law student, what you got was an LL.B. degree. Even though you
had a college baccalaureate degree and then you got your law school

degree, still you got an LL.B. degree, a bachelor's degree. Later
on it evolved that when you had a baccalaureate degree, and then
came to your law degree, you got J.D., Doctor of Jurisprudence
degree.

Then it became quite an issue that, especially in government
employment, and perhaps to some extent in corporate employment,
having merely an LL.B., a bachelor's degree, weighed against lawyers
in those employments in terms of personnel classification, salary
advancement, and so forth, because other people would be there with
doctor's degrees of various kinds, and then here's this fellow with
just a bachelor's degree. So the schools began to give, quite gen
erally, the J.D. But then the people who had graduated earlier
began to feel shortchanged, so the schools, I don't know about uni

versally, but quite broadly, began to award J.D. degrees after the
fact. We kind of laughed about it and called them mail-order
degrees, but if you sent in so many bucks to pay for the certifi
cate, in lieu of the original LL.B. degree you got a nice, engraved
scroll that says you've got a Doctor of Jurisprudence degree.

More for fun than anything else, I sent in the $25 and got the
J.D. degree. But it's really laughable. When you look at the cer
tificate that I have for the Doctor of Jurisprudence degree -- this
certificate that I've got hanging on the wall here is more for
amusement than anything else -- it recites in all solemnity that in
1939 the university awarded to me the degree of Bachelor of Laws,
and the State Board of Higher Education on the 26th day of July,
1971, substituted therefor the Degree of Doctor of Jurisprudence.
Of all the stuffy, impossible, ridiculous, self-negating things,
that is it. I can just see a stuffy law school faculty sitting
around and being unable to bring themselves forthright ly to award a
Doctor of Jurisprudence degree. They have to cling to their little
procedures, and just be sure that nobody misunderstands; ridiculous
damn thing.

In later years, I have, on frequent occasion, had a luncheon
just about each year here in San Francisco for the president of the
University of Oregon. He comes down here usually with a group from
the school to meet with alumni on kind of a goodwill mission. I got
into the practice of having a luncheon for him and inviting alumni
to come along. The man who now has the job, Dr. Paul Olum, is a

very personable, very easily approachable, likable person. Just for
amusement, I told him about this certificate, how ridiculous I

thought it was. He agreed it was ridiculous. He said, "I'm going
to do something about that." "Oh," I said, "Dr. Olum, forget it, I
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didn't tell you about that because I want you to do anything; quite
the contrary. I wish you wouldn't. I just thought it was funny,
and I thought I'd share the joke with you." He got back to the

school, and a month or so later I got a phone call from him. He

said, "Well, you were right. I raised the point with the law

faculty with a view to trying to get them to correct such an obvi

ously skewed procedure. But, I'll have to tell you, this is too big
for me; I can't do anything about it." So it stands today. So much
for my honors in law school.

Hicke: You mentioned something about campaigning for Wendell Willkie when

you were in New York.

Kaapcke: That was an interesting thing too, and had to do with my Oregon ori

gins. Whil-e I was in New York working with the Hughes firm -- that
would have been in the fall of 1940 -- in the 1940 presidential
election, Wendell Willkie was the presidential candidate and his
vice presidential candidate was Senator [Charles L.] McNary from

Oregon. At the time I was sharing an apartment with a friend of
mine from the University of Oregon Law School, who also was prac
ticing law in New York. And we decided it would be the patriotic
thing to do to volunteer to help in that campaign.

The people conducting Willkie's campaign had an intriguing
idea. They were sort of working on the grassroots theme, I think.

They had various volunteers who would just go around New York City
carrying a stepladder. Every here and there where it seemed like a

propitious situation, we'd just set up the stepladder, climb up two
or three steps, and start giving a speech on behalf of the candi
date. It was fun for us, I must say, and made it seem enjoyable and

challenging. We always managed to work McNary into the discussion,
even though people in New York City didn't know McNary from the

Pope .

I suppose in the end that kind of a campaign or that feature of
the campaign may have worked against Willkie, because you'll
remember Roosevelt's wisecrack about Willkie being the barefoot boy
from Wall Street, which I think was one of the things that shattered
Willkie's chances to get elected. But anyway, that was the campaign
for Wendell Willkie.

Hicke: What kind of crowds did you gather?

Kaapcke: When somebody's doing something unusual like that, just natural

curiosity is going to induce some people to stop and see what's

going on. So we would gather groups of twenty or twenty-five or

thirty people kind of standing around, and once they started to

listen, they'd hear you out, at least for a while. Then when the

crowd began to thin out, you'd fold up the stepladder and go a few

blocks and do it again. It was really an exciting thing.
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PM&S in the 1940s

Kaapcke: Then, as we've covered, I came out here from New York, went to work
for PM&S. I mentioned that it was quite differently organized, and

operated quite differently then than we do now; everybody did some

thing of everything. Of course, the numbers were smaller, I men

tioned that. The space was much smaller, too. We then were all on

the 19th floor of the Standard Oil building, and it was only a part
of what the building is now because the original building extended

only part of the way along Bush street. Later an annex was built

and made integral with the original building, and we then took the

space on the 19th floor of the annex as well. But when I came here

we were just in the 19th floor, of a fraction of today's Standard

Oil building.

It's a little bit difficult to remember who was here. Smith

was the senior partner. Marshall Madison was, I suppose, of equal

stature, although not the senior partner. Francis Kirkham was here.

Charlie Prael was here. Stan Madden. Norbert Korte, who died not

too long after, was here; he was the principal trial lawyer for the

firm. Gene Bennett was actually the principal trial lawyer, but

Bennett was in the army as a colonel at that time.

Gene Prince, also a leading trial lawyer in the area and in the

firm, was here when I first came, but very shortly, a few months

after I first came, he also went into the army as a colonel, so he

was gone. Jack Sutro had gone into the navy before I got here. Sig
Nielson was here. But without going into those who are no longer
with us, that's about the list. Many departures into the service.

Many of those who went into the service didn't return to the firm

after the war. Some who did return stayed only briefly and then

went into other endeavors or other law firms, so that there are

really just a very small number of people left who were here when I

first came.

I want to mention another thing about the early-day functioning
of the office. In those days, we worked Saturday mornings and con

tinued to do so for quite a while after the end of the war. It was

mostly a waste of time because, it being Saturday morning, one would

get in a little bit late, let's say 9:30. You'd sit around and

shuffle some papers and feel sorry for yourself until 10:30. Then

you'd go out and have some coffee, and that would kind of kill the

time until 11:30, and then you'd come back, and shuffle some more

papers. About a quarter of twelve, you'd think about going some

place and having a drink and some lunch. So it was a waste of time,
but the old-time habits were strong and that continued for a while.



Hicke:

Kaapcke:

Hicke:

33

Also, in those days there was a custom, and this continued for
a number of years after the war too, whereby one of the young law

yers was designated -- a rotating assignment, of course -- as the

"duty" lawyer, and that meant that he had to be in the office and
available for callers on the telephone during the noon hour and also
on Saturday afternoon. I can't remember that any of us who per
formed that function ever received a phone call or had someone stop
in unexpectedly; that's what you were there to cover: the unex

pected. But nonetheless, the PM&S theory was that if somebody
called up and wanted a lawyer during the noon hour or on Saturday
afternoon, there was going to be a lawyer there to handle it. The

assumption was that whatever young lawyer was there was going to be

equipped and qualified to handle whatever came in. To my knowledge,
it was never put to the test, but we had the "duty" lawyer.

I've spoken of the varied activities we all engaged in. I'm
reminded of the fact that one of the earliest jobs that I did in the
firm was to write a brief in the United States Court of Appeals in a

labor relations case that Norbert Korte was handling. I'd never had
a course in labor law, knew nothing about it, but I was asked to
write this brief, and did, credibly enough that it was filed and was
the firm's brief in the case.

Here again, in those days if you were asked to do something,
you did it; there was no question about "Gee, am I really equipped
to, or isn't somebody else better equipped?" or something like that.
It was assumed that the young men in the office would tackle and
would be able to do anything, and we did. The last thing any of us
would have done would be to go into the partner's office with a

matter we were working on, or handling, or a brief we were writing
or had written, and be at risk of being asked a question we didn't
know an answer to. That may have led to a certain amount of over

kill, but it was a matter of firm resolve that you were going to be
on top of this thing, and you were, by hook or by crook, and by dint
of lots of hard work in the library.

So you would say the overkill probably pays off?

Very definitely, very definitely. For me, as a young beginner, it

was the most marvelous thing, because it then added to a very solid

grounding in not only the legal field involved, but in how you go
about practicing law; you strove to do everything which you did per
fectly. Now I don't suppose you can achieve perfection, except in

bits and pieces and snatches here and there, but then nonetheless
that was the objective.

That was characteristic of the firm?

Kaapcke: That was characteristic, that was the whole attitude.
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Hicke: Did that emanate from certain people in particular?

Kaapcke: I can't say that it did. I think it was endemic; everyone had that

attitude. It was a wonderful foundation for us, and a wonderful
foundation of course for the future growth and success, as well as

the then present success, of the law firm.

One aspect of the firm's practice and method of operating at

that time was that whatever lawyer or group of lawyers were doing
work for a client, they did everything that came up involving that

client. So, for example, if you were rather generally advising a

client on the problems that they brought to the firm, and if a law

suit arose, you went with the lawsuit, that was your lawsuit.

These days, we're rather noticeably divided -- I won't say rig

idly divided; I don't think it's that severe -- between what I'll

call the counselors, the people who do advisory work and commercial

work, and the litigators. In these days if one of the former gets a

lawsuit, conventionally he refers it to one of the litigators to do

the forensic, shall I say, part of the thing. Now that fellow who
refers it will probably continue to contribute to the fact-gathering
and the determining of positions to take in the briefs, but the

litigator becomes responsible for the forensic aspect of it; not so

in those days. And so, although I never was primarily or even in

major part a litigator, I got experience in litigation of some sub

stance simply because of lawsuits that arose out of matters that I

had dealt with. I stuck to them or they stuck to me. They were my
lawsuits. So over the years I got into quite a number of lawsuits

in that way.

One element of the firm's practice, certainly during the war

years, was this: we were, of course, very shorthanded. The young
men were assigned to one or another of the partners, sometimes

shared between a couple of the partners, but nevertheless you had

definite assignments to somebody. But the other seniors in the firm

were always so desperate for help that you'd be asked, informally
and unofficially, "Can you give me a hand on this, that, or the

other thing?" Of course, the answer was always yes, even though it

meant you were going to be down here at night a good deal.

Here again, in relation to wanting always to be on top of the

things you were asked to work on, you never wanted to say no to a

request for assistance to somebody. I spoke of this brief that I

wrote for Norbert Korte. At that time I was doing a good deal of

work for Francis Kirkham, who was the partner to whom I was respon
sible. When Norbert asked me to do this brief and I told him I

would, he said, "Now, don't tell Francis Kirkham." That was charac
teristic. It was all right; among other things, we sure learned

good footwork for doing that kind of thing and staying out of

potholes .
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Hicke: And that's what you called a bootleg job?

Kaapcke: That was what I called a bootleg job, and sometimes it seemed to me
that I was doing more bootleg work than I was doing formally
assigned work.

Hicke: Did Mr. Kirkham wonder where you were at times?

Kaapcke: No, because you'd contrive to keep his stuff current, too; that was

part of the trick. Quite a tightrope balancing act, but it was con

structive, it was useful, and of course, it added to one's exposure
to the lawyers throughout the firm, which was invaluable. Another

point: the numbers were small enough then that in a very short time

you could and did become personally well known to everybody in the

firm, not only the younger lawyers with whom you were thrown a great
deal, but even the senior people. In very short order, I became
known to and got to know all of the partners, including such august
figures as Marshall Madison and Felix Smith. Wonderful time, won

derfully enjoyable; hectic, and trying, but just wonderfully enjo
yable and exciting. It was a strange time, but a great time.

Hicke: Very stimulating, I can imagine.

Kaapcke: Very stimulating, yes.

Price Controls

Kaapcke: I can illustrate further the mix of things that one did. I'm a

little --at this remove -- obscure now about chronology, but in a

very short span of years, I did a lot of work for Felix Smith, and I

did a lot of work for Marshall Madison. During the wartime, there
came upon us the elaborate scheme of price controls that went with
the war and with the effort to check inflationary pressures.

ff

Being one of the new kids -- this being a new area in which I think
the principal figures in the firm didn't want to involve them
selves -- I was asked to be responsible for the price control laws

and regulations as they affected our various clients, in addition to

a variety of other things I continued to do. I was just put in

charge of that; nobody else knew a damn thing about it, and I really
wanted to find out about it. So that was a major hunk of the firm's

law practice at that time which was just dumped on me, and I was

supposed to be the expert in it, and I became the expert in it.

Hicke: Which clients were involved?



36

Kaapcke: All of them. Now the problems with some of them were regularly
recurring. With others, there would be an initial flurry of prob
lems until the structure was figured out as applied to their busi

ness, and then some ground rules were established, and then we could
work along without repeated legal consultation. It was a busy time
in a busy field. There again, I got acquainted with the whole sweep
of the firm's clients in a way that wouldn't have been true in more
normal times. So what was, in many ways, an onerous and burdensome

plan of regulations and restrictions provided for me a golden oppor
tunity.

So much did I become the expert in that , that when the Korean
War came along and a scheme of price controls was again put into

effect, at one of our partners' meetings everybody looked at me and

said, "Gee, Wally, you're the only one that has ever done any of
this and knows anything about it. I guess we'll have to ask you to

be responsible for it again." "Okay, fine." So I did. At that

time, of course, I was able to get some younger people to help me,
and I didn't have to do all the work. I was responsible for it, I

kept on top of it, but I could have other people doing a lot of the

formative work. It wasn't so taxing as it had been in the first
case.

Then after the Korean War controls were lifted, there came the
round of price controls that was inaugurated by President

[Richard M.] Nixon -- I think that was in the early '70s -- which
continued for a number of years. The controls were finally lifted

quite broadly as to the generality of the economy, but the petroleum
price controls weren't removed until after President [Ronald] Reagan
took office.

This time nobody even bothered to ask me, "Hey, Wally, are you
going to be responsible for this?" People just sent all the price
control business to me. That's all right, we got it handled again.

Again I had a very, very competent group, a larger group this time,
of younger people working with me on those things, and we managed to
ride that bucking horse quite well during those years.

Hicke: Again most of the clients were involved in this?

Kaapcke: Yes, until the controls were generally removed. Only the Standard
Oil Company finally was left under the controls until the Reagan
dismantling of that control program.

Hicke: What government agencies were you working with, if any?

Kaapcke: On the clients' behalf?

Hicke: Yes.
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Kaapcke: The names changed, but the functions were quite similar. In World
War II, the office in charge of price controls was the Office of
Price Administration, which grew to have a major staff, both in

Washington, and regional offices around the country.

Hicke: And there was a regional office here in San Francisco?

Kaapcke: Here in San Francisco, complete with legal staff. I'll interject to

say that the lawyer in charge of the San Francisco legal office of
the OPA was a man named Frank Sloss, son of a Judge M.C. Sloss, who
had been a justice of the California Supreme Court.

Frank Sloss was one of the finest gentlemen I've ever known. I

got acquainted with him during the OPA days, but he was anything but
a typical bureaucrat. He was a highly intelligent, very analytic,
very thoughtful, very resourceful person, very fair person. I con
ceived a great admiration for Frank Sloss. After the war when he

was back in law practice in the city, I had many occasions to deal
with him and always found him to be the same fine gentleman that he
had been when he was with the OPA.

I would like to tell of one problem we had under the price con
trol regulations on which we dealt with Mr. Sloss that will both

give a perspective about the price control function and also give
something of the flavor of Mr. Sloss.

A client of ours was thought by the OPA to have committed major
violations of the price control regulations -- not in charging too
much for its products, but in paying too much for supplies. Not

only did the regulations prevent a seller from charging more than
the ceiling but they prohibited a buyer from paying more than the

ceiling. The object of that of course was to prevent a race for

supplies in which somebody could pay an amount in excess of the

ceiling and divert supplies to himself from others who needed them,
and thereby gain substantial competitive advantage; so it cut both

ways, you see.

Hicke: Was the buyer then at fault?

Kaapcke: Oh yes, if it were done knowingly. In the situation of which I am

speaking, the client required continuing volumes of agricultural
products and was competing for its supplies with cooperatives. That
created a great problem. The co-ops were in effect a conduit. The
farmers ultimately received from the co-ops whatever was realized in

the ultimate market; the co-ops were permitted to pay the ceiling
price to begin with and then after they had sold the products they
could pay as patronage dividends whatever money they made. That put
them ahead in the race of a purely commercial buyer who could pay
the ceiling price and that was all.
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We had struggled with that problem for our client for a good
while and couldn't find a clear or satisfactory solution. While we
were still studying the problem and trying to figure out a lawful

way for our client to compete effectively with the co-ops, all of a

sudden one day the client simply announced that he was going to pay
the farmers an amount to meet the co-ops' payments and did so. That
was done under a desperate commercial pressure resulting from that

anomaly in the price regulations. Here we were presented with a
fait accompli we had to justify, and the OPA was presented with a

fait accompli which they had to pursue.

When this action first burst upon us there was quite a to-do in
the newspapers about it and very promptly we received a call from
the OPA asking us to come out and describe in detail what had hap
pened and present our views about the price control regulations and
their application. Needless to say, our client's position was

shaky, but nothing daunted, we prepared, gathered, collated,
arranged, and rearranged elaborate sets of figures and marshalled
various arguments under the regulations why in the end this action
was not unlawful. The man with whom we were to discuss all of that
was Frank Sloss. I say "we" because Francis Kirkham was general
counsel of the client company, and as the firm's expert on the con
trol regulations I was marshalling arguments and facts for his use.

We both went out on the appointed day to sit down with Frank
Sloss and, our position being debatable, we tried to talk our way
through it -- presenting columns and columns and pages and pages of

figures and talking as fast as we could about the various arguments
we had put together. Kirk would talk for a while and he would show
some figures, and when Kirk tired I would take over and talk for a

while. [laughter] Finally Mr. Sloss threw up his hands and called
a halt, saying, "I can't refrain from quoting a line spoken by one
of the ghosts in Gilbert and Sullivan's Ruddygore. 'We are foggy but
we do not intend that our fogginess shall be presumed upon."

1

In the outcome our arguments to him were not successful. The
OPA did commence a suit against our client, in which we were finally
able to prevail, not on the merits but on grounds I thought both
unusual and ingenious: very early in the proceeding we made what
ever the appropriate motion was to raise the point that the farmers
to whom the excessive payments -- if they were excessive -- had been

paid were indispensable parties. That really threw a monkey wrench
into the OPA's machinery. It would have been very, very difficult
if not quite impractical to add as defendants all of the farmers all
over the state from whom the purchases had been made. They would
have had to hire lawyers, file pleadings, and all that, and the

thing would have become terribly complicated and gummy. In addi
tion, the OPA had no real heart, I think, for making the farmers
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defendants in the lawsuit; that would put the OPA in the position of
the bad guys vis-a-vis the farmers who were trying to support the
war effort and all that sort of thing. Well, by gosh, the judge
heard our arguments and he ruled that indeed the farmers were indis

pensable parties. The OPA never did add the farmers as defendants
and on that basis the suit was dropped.

There was also a War Production Board, which governed the allo
cation of scarce materials. I had something to do with the WPB.

Mostly, though, the client companies were set up to deal with the
War Production Board directly without so much need for lawyers.
That process essentially was an administrative one, whereas the

price control process was one of imposing elaborate and quite rigid
statutory and regulatory rules. The lawyers were needed early and
often in the price control side of it.

Hicke: Do any specific problems come to mind?

Kaapcke: At this remove, it's so hard to say, but there was a lot of vague
ness in these regulations. It all started with the specification of
a base period, and your ceiling price at any time was your base

period price, plus certain allowed adjustments.

There were frequent difficulties and tangles in figuring out

exactly what your base period price was. The base period was fairly
short, as I recall, and it may be that you didn't even make a sale

during the base period. In that case, you resorted to your offering
price. Maybe you didn't have an offering price; maybe you were out
of production at the time, or maybe the product was one that came
afterward. And in that case, you took as the ceiling price for the

product that you were trying to price, the ceiling price of the most

nearly similar product, or if you didn't have a most nearly similar

product, then you took the ceiling price of a competitor for the

competitor's most nearly similar product, same or most nearly
similar. You can see that all kinds of ambiguities and difficulties
and obscurities would arise out of a process like that.

Hicke: Yes.

Kaapcke: That was it during World War II.

Then during the Korean War, it was the OPS, Office of Price
Stabilization. Essentially the same function, though, as had been

performed in World War II. At the outset, at least, for the Korean
controls they almost took the ones that they had had during World
War II, changed some dates, made a few adaptations, and repromul-
gated them.
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Then along came the Nixon round, and you know it's odd, but I

can't even remember the name of the agency in that most recent

round, it changed so often. It was quite a fluid thing in the Nixon
round. There was changing all the time. The rules were changed,
they scrapped one theory and adopted another theory, and so forth.

To me, a striking aspect of it all, starting with the OPA and coming
down to this last round, was that each time it was done it was worse
done than it had been the time before. You'd think it would

improve; not so, it got worse, deteriorated.

Hicke: Was it that much more complicated to do, or was it poorly
administered?

Kaapcke: I think it was a case of poor administration. Now how to explain
that, I don't know, I can't tell you, but actually it was a lousy,

sloppy job in the last round. The other rounds were a good deal
less sloppy, but they were a good deal more rigid.

I recall that in the World War II and the Korean price con

trols, there was opportunity to apply for special relief, but the
answer almost routinely was no. It was a rare case when you could
submit a state of facts and an argument that would get you special
relief. The reaction of the bureaucracy was, "Well, you say it's

tough. You bet it's tough, but that's what we're here for: to keep
these prices from going up. And so don't argue equity and one thing
and another to us." Very difficult.

I recall an occasion during the World War II series. At that
time there was a period of a year after the controls were lifted,

upon the expiration of which the statute of limitations had run; if

there were to be either private actions or government enforcement

actions, they had to be brought within a year or else it all went by
the boards .

Just a year to the day after the controls were lifted, I got a

call from one of our clients, very cheery little fellow, and he

greeted me very cheerily. He said, "Wallace, we're having a big
party down here this afternoon; we want you to come on down." And I

said, "Oh, fine, great. What's the occasion?" "Well," he said, "at

midnight last night, the statute of limitations ran on any claims
under the OPA rules, and we think it's time we had a celebration."

[laughs] Not that they were scoff laws; quite the contrary, but the
uncertainties were such that during that year, the sword hung by a

thread over your head, as it had all during the control period.

Another interesting thing. After both the World War II and the
Korean price control periods, the people in the control function --

I'll say the bureaucracy, using it as a term of denigration -- the

bureaucracy were just determined that even though the wars,
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respectively, had come to an end, these controls must be continued,
"because the inflationary pressures that have built up are just ter

rible, and if we take these controls off, the prices are just going
through the roof." My recollection is less clear about the post-
Korean time, although the controls were rather promptly relieved

then, too, but I recall most starkly that after World War II, the
OPA was mounting all these arguments about the necessary continuance
of the controls. And Congress, just in a rage, scrapped the whole

thing; just very abruptly scrapped the whole thing. Not only did

prices not go up, they went down.

Hicke: The manufacture of goods increased, and the law of supply and demand
took over.

Kaapcke: Sure. Also, people had a tendency, you see, as long as controls
were on, to charge the full ceiling price they were allowed, because

they never knew when the rules might be changed. If the rules were

changed, and they were caught with below-ceiling prices, maybe a new
base period would be established, and they'd be squeezed. So every
body was always trying to keep headroom by keeping their prices up.

When the controls went off, of course, the need for that evapo
rated, and then with the end of the war in either case, civilian

production was resumed.

*#

There was a pervasive apprehension in the oil industry that at the
end of the war, petroleum products, and particularly gasoline, would
be in such overabundant supply that prices would fall to a ruinous

level, and there would be enormous dislocations and economic prob
lems resulting. To everyone's surprise, that didn't occur. Demand
for petroleum products, especially gasoline, just rebounded after

the wartime stringencies and shortages with enormous elasticity, so

that the market really did absorb, for quite a while, the available

supply. Later on, in the period of the '60s and early '70s, espe

cially the late '50s and "60s, the production outran the demand, so

there were periods of very heavily depressed gasoline prices, but

that's a different subject in a different era, really.

Hicke: Did aviation gasoline have something to do with this?

Kaapcke: In this sense: that of course the enormous requirement of aviation

gasoline that had existed in the war was relieved, and that per
mitted the petroleum stocks that had been used for aviation gas pro
duction to be diverted immediately to automotive gas production.
And so there was both a lot of gasoline available and a very

strongly resurgent demand for civilian gasoline.
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I remember another wartime experience. Gasoline, of course,
was also under ration cards. There were certain rules as to what

your base allocation was. You had to have tickets, and you had to

give up the tickets when you bought gasoline.

One of the provisions of the regulations was that people who

required gasoline for their businesses -- let's just say traveling
salesmen, for example -- were entitled to some limited additional

gasoline allocations. These things were handled by staff people in

the allocation agency, whatever it was. But a series of appeals
boards were set up of civilians, outsiders, to sit and review the

decisions of the agency on applications for added supply. I volun
teered to serve on one of those appeals boards.

It was a very trying thing, because the rules about getting
extra supply were quite tight, and the amount of extra gasoline that

could be allotted was rather severely limited in any case. People
would come in with the most persuasive presentations of why they
needed substantial increases in their gasoline supply in order to

survive economically. The agency, typically, had ruled against
them, and we, as an appeals board, would try to alleviate that

within the limits of what the rules allowed us, but we had to be

really stiff about it beyond that.

I was at this for about six weeks, and then a whole new set of
rules was applied, which swept off the table everything that we'd
been acting upon for the past six weeks. They authorized new and

relaxed allocation methods, so that these people who had been trying
to get more gasoline, and we had had to turn down, were given a

greater supply, all very beneficial, all very desirable. But it was

very discouraging to one's sense of doing anything worthwhile on
these appeals boards, because you went through a lot of anguish and

gave up a lot of evenings, doing the best you could to apply rules

and still try to be fair, and then all of a sudden, it's all shown
to have been wasted time. That kind of took care of my yen to per
form volunteer service of that kind; I quit, never went back. It

probably was a petty reaction, but what's a man to do?

Admiralty Practice

Clients

Kaapcke: In addition to those price control things, I don't know that I've
mentioned on the record here my getting into the admiralty practice.
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Hicke: No, we haven't talked about that. I brought along another list that

might just refresh your memory a little bit, some of the cases that
were in the case files. I don't know if you intended to talk about

any of those, or if they strike a bell.

Kaapcke: Let me look at this for just a moment.

Hicke: All right.

**

Kaapcke: When I arrived, as I said, Jack Sutro had gone into the navy
already. He was the firm's principal admiralty lawyer at that time.
Stan Madden was here. Stan had worked with Jack in the admiralty
practice, and Stan was doing it when I came. Not too many months
after I came, Stan Madden went into the navy, and here was the firm
with no one to do the admiralty work. One morning Felix Smith
called me into his office and said to me, "Wally, are you an admi

ralty lawyer?" I said, "No, I'm not." He said, "Well, now you
are," and so I became an admiralty lawyer. Again, it shows the kind
of flexibility and adaptability that was simply taken for granted.
It was expected that the young lawyers were going to be able to cope
with these things.

I said, "Yes, thank you, Mr. Smith," and ran for the library.
I spent about the next three weeks reading everything I could get my
hands on that had to do with admiralty law. Now this was overlaid
on top of all these other things. Desperate times, but exciting
times. The admiralty practice, which I continued until Sutro and
Madden came back from the navy, was just terribly exciting, because

everything that has to do with a ship is exciting; it's a sea story.

Every accident or collision that a ship gets involved in is a

rousing sea story. Also, everything that happens to a ship is

expensive. It costs lots of money. So any collision case, for

example, that you're involved in respecting a ship has got important
dollars attached to it.

Once again, I point to something which provided me with a won
derful opportunity, because here I was handling cases involving hun

dreds of thousands and millions of dollars, just a kid, but there it

was. I had a wonderful time out of that. The principal client that

we dealt with was the Standard Oil Company, who had their tanker
fleet. But there were others. The United Fruit Company had ships,
banana ships. That's an oversimplification; they also carried other

cargo. The United Fruit banana ships, the Great White Fleet they
called it, came into San Francisco on a regular schedule. We did
the marine legal work for the United Fruit ships so far as they
involved San Francisco, or at least Central and Northern California.
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The Pacific Lumber Company also had a couple of vessels
involved in carrying lumber originating at their mill up at Scotia,
California.

The Alaska Packers Association had a sizable fleet of ships
that were used in connection with their fishing and canning opera
tion in Alaska. The ships were based in San Francisco, but during
the fishing and canning season, they'd go from here to Alaska. They
would take up not only the crews for the ships, but the crews for
the canneries and the fishing boats up in Alaska, and remain up
there during the season, then come back down with the product.

And here and there we would do things for another client. We
did some work for the owners of some of the tuna boats. There
aren't any based in San Francisco any more, if indeed they were
then. Tuna fishing boats were pretty largely based in Long Beach,
but somehow, and I don't understand why this was so, we did some
work for some of the tuna boat owners. There were others here and
there. I've mentioned the principal ones.

Early in the war, nearly all if not all vessels of any signifi
cance were requisitioned for the government for wartime duty. Some
of that wartime duty was cargo carriage, just what they'd been

doing, but they were all taken in by the government, which took over
the whole maritime resource of the country.

Some of them were requisitioned for title. The Alaska Packers
fleet was taken outright, for example. Others were requisitioned on
a charter basis. Some of the ships, most of them I think, were

requisitioned by the government, either for title or on a charter

basis, were then chartered back to the original owners as operators.

We had an enormous spate of problems that arose out of the

requisition program. What would be just compensation for the taking
of these vessels? What payment for the ship entire, if it were a

title-taking? What would be just compensation in terms of charter

hire, if taken on a charter basis? So there was a lot of work to be
done on that.

Then, and I'm speaking now of the tanker fleet, there were the
inevitable maritime accidents, the collision cases, which in the
case of any sizable fleet are bound to happen. We didn't have any
collision work for any of the other owners, but we had numerous col

lision cases involving the tankers.

In a moment I'll mention what some of those cases were, but I

want to say that as a result of working on the tanker fleet, I got
closely acquainted, not only with people in the department of the

company who were responsible for the shipping operations, but I got
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to know numerous of the marine personnel; the captains of some of
the ships that were involved in cases that I was working on, some of
the other personnel.

One of the captains that I recall most warmly was Steve
Sullivan. He was the captain of a ship called the S.S. Lombardi ,

which was involved in a collision with a British passenger ship up
in the Straits of Juan de Fuca. In the course of working on that
collision case, I got to know Captain Sullivan very well. During
the trial of that collision case, which was tried in Seattle, I took
my wife along to Seattle during one week of the trial simply because
she got tired of sitting around at home alone, and I got tired of

being without her up in Seattle. So she came up and spent a week,
came to some of the trial sessions.

After the day's trial, we would be having dinner with Captain
Sullivan and others involved in the case for the day. Captain
Sullivan took quite a shine to my wife. They became very, very
agreeable friends, and on one occasion, Captain Sullivan said,
"Mrs. Kaapcke, have you ever been to Hawaii?" "No, we've never been
to Hawaii." "Well," he said, "at some early opportunity, you've got
to take a trip to Hawaii on my tanker. I want you to be a guest on

my tanker. You can go over and spend whatever time you want there,
and then we'll pick you up on our return trip. You can have the
owner's cabin, and I think you'll enjoy it."

Afterward I said to my wife, "Gee, isn't that great? I think
it's really nice of Captain Sullivan to give us that invitation."
"Oh," she said, "it was a very friendly thing for him to do, but who
wants to go to Hawaii on a tanker?"

We never took Captain Sullivan up on the offer. Later, when a

tanker newly acquired by Standard Oil Company was in port here in
San Francisco, the company threw a party on the ship, and Ellen and
I were invited to go aboard for cocktails. The party was held in
the owner's cabin. My gosh, it was a lavish thing, not lavish, but
it was all wood-paneled and very comfortable, just wonderfully well

appointed. After we left the ship on that occasion, Ellen said,
"Why didn't you tell me that tankers are like that? I would have
loved to go on the Lombardi with Captain Sullivan."

One of the officers of one of the ships that I got to know was
a fellow named Steve Banks. I think he may have been the first
mate -- at least at the outset of our acquaintance -- of the Lom
bardi. I got very well acquainted with Steve Banks. We worked

together a lot. Yes, he was on the Lombardi, because we worked

together a lot in connection with that case. Then afterward he
transferred to other ships. He remained friendly. When he would
come into port, he'd call and come over and see Ellen and me. We'd

go out to dinner and so forth; a very, very pleasant man.
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You see, that was wartime, and in order to get butter, cheese,
ham, bacon, you had to have your little stamp book; red stamps I

think were required for meat and dairy products, and so on. Cigar
ettes too were very hard to come by. Every time Steve Banks came

ashore, he would bring us some butter, some cheese, some bacon, some

ham, some cigarettes, because the ships, quite properly, were fully
supplied with those things. The crew had access to them without

regard to the rationing books. So he would bring these things to
Ellen and me. It was the greatest present that anybody could have

provided for us. I don't know what we did for him in return; we
tried to do something, but there was nothing that we could provide
him with that was the equal of those ration-free items that he

brought us from the ships when he came into port.

Lombard! Case

Kaapcke: Back to the Lombardi case, and the trial of that. The collision had
been between a British passenger vessel, a big, beautiful ship, and
the Lombardi, one of the Standard Oil tankers.

The British vessel had committed a number of very serious navi

gational errors. In the first place, they were going much too fast.

It was a foggy night. The admiralty rule is that in a fog, a ship
must be proceeding at a speed no greater than will permit the ship
to be brought to a dead stop in half the distance of visibility. So

theoretically, if each ship is going at that speed and they come at

each other head-on, they'll be able to stop a fraction of an inch
before they hit each other.

This ship was just piling through the Straits of Juan de Fuca
at a high rate of speed. Several other things that they had done

wrong were quite egregious ly erroneous; I've forgotten what they
were.

The Lombardi, on the other hand, we thought, had been pro
ceeding at a speed within that rule. Now you don't have a speedom
eter, you can't read something that says you're going so many knots,
but there are various instruments on board from which you can try to
recalculate what was going on. There's a course recorder which, by
a moving pen on a rotating chart, graphs the moves to starboard or

port and other navigational changes. There's both a deck and an

engine room log; I think they call the engine room book the Bell
Book. We were able, we thought, to calculate at what speed the
vessel was going, to calculate at that speed how quickly the vessel
would be brought to a stop when the engines were put full astern.
From that, we thought we could demonstrate that the vessel had been

going at the authorized rate of speed.
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In addition to that, we took the ship out, and under simulated

conditions, reproducing the conditions at the time and place in

question, we ran the ship through a trial, got it going about as

fast as we thought it should have been going that night, gave it the
full astern, observed by a complicated process how far the ship went
before it came to a stop, and that tended to confirm these calcula
tions we'd made.

Hicke: When you say we, the captain of the ship took you and Standard Oil

officials?

Kaapcke: We arranged a special run of the ship for this purpose. When I say
we, I mean the captain, we had some experts we'd hired, marine

experts, and I was there as the lawyer, and the manager of Stan
dard's marine functions was there, and others. That trial run con
firmed what we thought we had been able to calculate from these var
ious instruments and log books on the ship.

We needed, however, to establish the precise time of the colli
sion. We needed also to establish with such reliability as we

could, just what the distance of visibility was. I recall that we

thought we had the time of the collision precisely fixed at 3 a.m.

in the morning, and we thought we could do that because there was a

young seaman of Spanish extraction who was the lookout in the bow of
the tanker at the time. In interviewing him, I asked him if he
could tell us approximately, as closely as he could, when the colli
sion occurred. He said, yes, he could tell me exactly. I said,
"What was it then?" He said, "Three o'clock in the morning."

I said, "How do you know that? How can you be so positive?"
"Well," he said, "the ship was loaded with aviation gasoline," and

he remembered being very, very conscious of the danger of an explo
sion of aviation gasoline He remembered that at the moment of

impact, the ship's bell chimed the equivalent of three o'clock. He

remembered that he was thrown to the deck, and as he hit the deck,
he heard this ship's bell chiming three o'clock. And, he said,
"I'll never forget that because I thought to myself, 'Mama mia, have
I died, and am I in heaven?" That was so dramatic that we really
made it the feature of our presentation of our case.

We did a lot of introductory work, put in a lot of background
testimony, just built the thing right up to the point, and then we
called this Spanish fellow as our witness, a very dramatic moment,

deliberately contrived to be dramatic on our part. We were going to

get him to go through this thing about the ship's bell, and "Mama

mia, have I died, and gone to heaven?"

We got him up to the point, and I asked him if he could tell us

at what time the collision occurred. And he said to me in broken
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English, "You think at a time like that I'm thinking about what time
it is?" Oh, dear, it just shot the seat right out from under me.

Of course the other side jumped on him as soon as the time came for

cross-examination, and they just nailed it down tight that he hadn't
the foggiest notion what time it was, to the point that the judge
called me up to the bench, and said, "Mr. Kaapcke, didn't you have
an opportunity to interview this witness before you put him on the

witness stand here?"
4

Well, there was a lesson in it, and that is that what a witness

says in the quiet of your office may be a very, very different thing
from what he says when he takes the witness stand. I learned that

you have to be prepared for the possibility that what you hear when

your witness takes the stand is going to be quite different than
what you've been given to expect.

Hicke: There's nothing you can actually do, but you just have to be

prepared?

Kaapcke: You can try. You can try to bring in other evidence, try to come at

it in another way by asking other questions, but I was so terribly
surprised and shocked that I was kind of struck dumb by this damn

thing. We did something; we went at it in some other way to try to
establish the time, but that effort was badly impaired by what I've
told you.

We had another piece of bad luck in that case. There was a

young seaman on the tanker, I've forgotten what his duty assignment
was, but he was up on deck at the time of the collision. He saw the
British ship before the collision. We produced him, not because we

particularly wanted to, but we knew that if we didn't, either the

other side would subpoena him or they would certainly make capital
in their argument of the fact that we didn't produce this other man
who had been on deck and would argue we were covering something up
and so on. We felt we had to produce this guy.

I put him on the witness stand and asked him sufficient ques
tions just to try to establish kind of a bona fides, putting him on
the stand and getting him off there. The other side, of course,
took him on cross-examination, and asked him what he thought was the
distance between the ships at the time he first saw the British
vessel. He guessed it was something like between 300 and 400 yards.
Well, that wasn't nearly enough for us, and it wasn't compatible
with the facts at all. They were at least a few miles apart. It's

hard to stop a ship. A ship is a terribly heavy thing, and to stop
a ship in the water takes a long time and quite a distance. So when
I say a few miles, I'm not saying that there was a vast distance,
but there was room enough for our calculations and our theory to

work out. It certainly wasn't anything like 300 or 400 yards. That
made it tough for us , too .
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After the case was over -- and I'll come back to the conclusion
of the case -- this young fellow continued to serve as a merchant
seaman during the war. About three years later, I got a letter from
him from some port out in the Pacific; it made me cry almost. It

said:

Dear Mr. Kaapcke:

Since the trial that I appeared in up in Seattle, I've had a

great deal more experience at sea, and I now realize that at
sea things look much closer to hand than they really are. In

light of my subsequent experience and what I think is a sounder

judgment, I would now estimate that there were several miles
between these two ships when I first saw the British vessel.

P.S. I hope this will be of some use to you.

By then the case was long since done and the judgments final. Too
late.

The master of the British ship was a fine man, long, long expe
rienced at sea. He, of course, was put on the stand. We took his

testimony. We would chat with him in an amiable way in the corridor
between court sessions, and he and Steve Sullivan, our captain, had
a pleasant little relationship there. He said to Sullivan one day:

"Well, Captain Sullivan, I think you and I are the only likely" -- I

don't know quite how he put it -- "targets of all of this. One or
the other of us, and perhaps both of us, are bound to be found wrong
here." Kind of a touching little comment from a fellow who really
was a responsible man. The fact that these things had happened on
his ship, I don't assert to blot his reputation in any way.

In that case, though, the other side did a very astute thing.
We sued them, then they countersued us.

It was in a law court, is that right?

Yes, right, an admiralty court, but it's the regular United States

District Court, sitting as a court of admiralty. We denied that we
had been guilty of any negligence, and we also invoked an admiralty
rule called the Rule of Major and Minor Fault. The general drift of

that is that if in a collision situation, one vessel has been guilty
of major breaches of the standard of care and the other vessel, if

it has done anything negligent, has been guilty of only some minor

infraction, then the second vessel may still be excused from lia

bility on the ground that the major fault so overcomes the minor
fault that "we'll let this guy go, let this vessel off the hook."



50

We thought that if we were not able absolutely to turn aside
the allegation of negligence on our part, then perhaps at least we
could resort to the Rule of Major and Minor Fault and get out on
that ground.

The other side started off, right off the bat, admitting that
their vessel had been negligent. The result of that was that the

judge would not allow us to put in any evidence whatsoever regarding
any wrongdoings on the part of the British ship. His position was,
"They've admitted fault, you're not getting away with that. What
this case is about is were you also at fault: contributory negli
gence." We argued and argued about the Rule of Major and Minor

Fault, and we said, "For that reason, so that you can get a perspec
tive on the relative wrongdoing of the two vessels, you should

really hear what it was that they were doing wrong." No, he
wouldn't have that. So we never were able to portray the really
exaggerated things that they had done wrong, and the whole trial
turned into a trial of the Lombardi.

In the end, the case went against us. It was not as expensive
as one might have thought, because in admiralty, in a case of mutual
fault you add up the damages bills of the two ships, and divide by
two and each pays half. The Lombardi had been more severely injured
than the British vessel. The British ship had been damaged, but not
to a substantial extent. When you added it all up and divided by
two, we were still on the collecting end to some degree even though
we had lost the case, which at least, if nothing else, helped my
standing with the marine people. But that case was a disappoint
ment, kind of a bath of fire out of which I think I learned some

things .

We had some other collision cases; none that was quite as dra
matic, either in the collision in question or in the trial circum
stances, as that one. We had cases for some other owners.

"Keep Those Guys on Board"

Kaapcke: Still with respect to Standard Oil, a couple of occurrences that
are, in my recollection, quite intriguing. One was that a ship came
into San Francisco, one of the tankers, which was owned and operated
by a company called Foreign Tankship Corporation. That was a com
pany wholly owned by Standard but incorporated under the laws of
some other country and operating vessels flying some other flag;
I've forgotten what it was. This vessel typically traded not
between American ports and some foreign ports, but between ports
offshore the United States entirely. It had a crew of Chinese, and
on some occasion it came to San Francisco.



51

This crew had been on board the vessel for some time without
any shore leave. Before the vessel docked, the Immigration Service
had served on the company an order requiring them to keep the Chi
nese crew on board. The order referred to the Tankship so and so
and 29 mala fide Chinese seamen. The term mala fide referred to the
fact that the Immigration people expected that these Chinese, if
allowed ashore, would vanish into the population illegally and
become twenty-nine more Chinese residents of the United States. So

they ordered us to keep the crew on board while the vessel was in

port .

That was a terribly difficult position for the company, but

they tried to comply. They set up guards at the gangway and along
the deck of the vessel. They hired Pinkerton people to police the

situation, try to keep these guys on board, but there was no way
they were going to keep them on board. They all did get ashore, and

promptly thereafter, the company was served with a notice of fine.
I think the fine was $1,000 per head for the twenty-nine guys.

Hicke: Did they stay ashore?

Kaapcke: I've forgotten that part of it. I think in part that they did, at

any rate; whether any of them came back, I'm not clear.

That wasn't a lot of money, but there was a point of principle
and of pride on the part of the manager of Standard's marine func

tion, because he had done everything he could. The duty end of the
order was absolute. It wasn't, "Do your best," it was "Keep those

guys on board." "But," he said, "look, the only way I could have

kept those fellows from landing was to get somebody to set up a

machine gun on the dock and just gun them down as they came off the

ship." But perfectly clearly nobody was going to do that.

Further, at that time we were allies of the Chinese in the war,
and quite short of what I've just mentioned, taking any kind of
extreme measures, strong, physical restraint to keep those guys on
board would have provoked an ugly international incident. And the

company, while wanting to obey the order, really had to have that in
mind. Of course if an ugly international incident had arisen, the
last people on earth who would have stepped forward to help us jus
tify the situation would have been the Immigration Service. So the
marine manager was just on his high horse about this thing, and we
had to defend this thing and get him off.

There was very little to work with as a legal matter. I've

forgotten what arguments I did contrive. I contrived some, enough
to have at least colorable validity. And we pushed the thing, and
we pushed the thing; we went through various stages of administra
tive appeals, and this and that. Finally, though, we reached the
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point where our final administrative resort was to a panel in

Washington that turned us down. There was no point in going to

court over that. I've forgotten why not, but that was the end of

our road.

By great good fortune, while we were pursuing this thing

through the administrative channel, there had been introduced into

Congress and there was progressing slowly a bill which would vest in

the administrative authority the discretion to moderate these fines,
not relieve them entirely, but moderate them, in cases of unusual

difficulty of applying of the order. Wonderful to say, just after

we received this final turndown from the administrative authority,
that bill passed Congress and was enacted. So we filed a petition
to reopen our matter, which was granted, and the fine was reduced

from $1,000 apiece to $200 apiece. Two hundred dollars times

twenty-nine seamen is a good deal less than twenty-nine seamen times

$1,000. And the fact that the extenuating circumstances had been

recognized assauged the pride and honor of the marine manager here.

That's one in which we partly lucked out. It wasn't entirely
luck, because we'd been deliberately dragging out this administra
tive appeal in the hope that this bill would move through Congress
and be enacted in time to be of some good to us.

Socal Work

Hicke: Before we move on, I have one more question about some of your admi

ralty work. I'm curious about how the work comes to you from Socal.

For instance, you said the marine manager was upset about this.

Would he have been able to call you?

Kaapcke: Yes, indeed. That's been true in all of the years that I've done
Standard Oil work. I'm out of touch these days, I haven't done any
Standard Oil work since I became an advisory partner, so I can't

tell you what the rules of the road are today, but over all the

years that I did work for Standard Oil, the personnel, including
anybody who was working on a matter that involved a legal wrinkle,
were perfectly free to call and say, "I think we need some legal
attention here." That's the way things generated. There didn't
have to be a management figure, it could be someone really quite far

down the totem pole who was free to initiate questions about legal
aspects of things.

a
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Hicke:

Kaapcke:

Hicke:

Kaapcke:

Standard Oil Company over all the years has been quite foresighted
and responsible in the way in which it has encouraged its people to

get legal advice and to get it prudently early, so that measures can
be taken to forestall legal problems before they solidify into some
difficult case or situation. Not only the marine manager, but a lot
of people on his staff were free to call me any time. Of course, it
rested with me to exercise some sense of proportion about these

things .

I made it a point, too, with anyone with whom I was working
whose functions were put in my responsibility, to work closely
enough with them and learn enough about their affairs that I was
able to see legal problems in the forming. I would set about making
recommendations even without being asked, which anticipates the dif

ficulty at an even earlier stage, and I always felt that was a very
economical and productive way to go at it. I really made it a point
to live with the people that I advised, so that I would know the

things that were going on, to give me an early look at legal prob
lems while they were still in the bud.

It also meant that I could address the legal problems and work
out solutions without a lot of laborious, after-the-fact development
of all of the surrounding circumstances. I'd know what was going
on, and thereby I knew what the legal problem was, and thereby I

knew what avenues were open to us into which to deflect the action
so that the legal problem would be relieved. I worked that way over
all the years that I did Standard Oil work; the same thing with
other clients. I'm mentioning Standard now just because we're

talking about Standard, and because I was more closely linked with
the Standard Oil people than with some other clients. There were

others, though, that I worked just as closely with as that.

Did they usually take your advice?

Yes.

Obviously they did.

I never felt any resistance at all. Often there would be debates
about the choice between alternatives, or I would make a recommenda

tion, and somebody would say, "Gee, that just won't fit our business
situation for the following reasons. Let me point this out, let me

point that out; maybe with those things in mind you can come up with
a revised recommendation that will still let us go forward with the
basic objective we're after, and still get rid of the legal
problem." There was that kind of give and take, but I never had

any, "We can't do that," or "We won't do that," or any resistance to
a recommendation. On the contrary, the legal advice, not only mine
but that of others who were working with the Standard Oil people was

always very well received, and they were very cooperative.



54

We always worked with an eye to the point that it's to the com

pany's distinct advantage to so order its affairs and its policies
and it practices to stay out of legal controversies. That became
even more starkly true as time went on, because if a thing were to
come to the point of being a real problem and become the subject of

litigation, it would be expensive. We knew that litigation was

becoming more and more expensive over the years, and is staggeringly
expensive these days, what with class actions and that kind of

thing.

I have often thought, and I have often said to clients that it

really is worth dollars in your treasury, important dollars in your
treasury, to avoid legal problems, because the expense of litigation
saved is large enough to justify it. Putting it another way: I've
often said that to become involved in a major litigation is a

disaster of its own, even if you win in the end. That's been the
sort of approach I've taken during all of my law practice. I said a

while ago that I never was primarily or even in major part, a liti

gating lawyer. I enjoyed more, and I thought to be more productive,
the prophylactic role, the counseling role, the heading-of f-the-

problems-before-they-get-to-be-big-problems, for just the reason
that I've stated. There is the further reason that it helps the

company build a public reputation for being a responsible corporate
citizen. I was devoted to that all my life, and I think I did a

better job of that than I did at litigation.

Hicke: Are there any other maritime matters that are of some interest?

Alaska Packers

Kaapcke: The Alaska Packers had a ship called the Etolin; that's either a

Russian or Aleutian word, I'm not sure which. It was a passenger
vessel, had formerly been one of the "Lurlines" owned by Matson

[Navigation Company] , and was used by the Packers in the Alaskan
trade that I've referred to. Also at times it was chartered out for

passenger service here and there.

Early in the war, the Etolin was requisitioned by the govern
ment for title. They wanted her as a troop ship. Then, of course,
came the question of what's the ship worth? How much are we enti
tled to in the way of -- a constitutional concept -- just compensa
tion for the taking of the ship?

I scouted around, high, low, here, there, and everywhere,
looking for comparable sales at or about that time of comparable
vessels, so that I could establish a market value on which we could
base the claim for just compensation.
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I discovered that the Etolin had a sister ship which had also
been owned by Matson, and which was requisitioned by the government,
similarly to the Etolin, at nearly the same time. I thought, "This

is money in the bank, because the Matson people are obviously very
heads-up marine operators, and I can at least start with the assump
tion that they got a fair price for the ship, and since the Etolin
is a sister ship, there's our proof."

I got an interview to see the person at Matson who was familiar

with the transaction with the government involving the Matson

vessel, and, indeed, he said I could look through his file. Ter
rific. So I went down to the Matson office, I talked to the guy for

a while, and he gave me the file. I started through the file. I

was looking for a sheaf of rather formal papers evidencing this

acquisition by the government, because the purchase of a ship is a

complicated thing. All kinds of things have got to be provided for,

anticipated: logging inventories, stores, and equipment and sup
plies, and surveys of the physical condition of the vessel, and then
a detailed statement of the terms of the acquisition, and all this.

I was looking for formal papers, but I didn't find anything like

that.

I went to this gentleman at Matson, and I said, "I don't find

anything that documents this transaction." "Oh," he says, "heck. I

think I forgot to give you my general correspondence file. You may
find it in there." So he gave me that. I looked through it; very

interesting. I found a letter about as long as I'm going to tell

you, and I think the words I'm going to give you are just about an

exact statement of what was in the letter. It made such a strong

impression on me I've never forgotten it. You'll have to remember

that these were emergency times; everybody was scrambling, and the

government was trying to get all the ships it could as quick as it

could and get them in the service, get them refitted for troop car

riers, and get them out on the seas.

I looked through this file, and I came across a letter dated

such and such a date, addressed to the United States of America, War

Shipping Administration, such and such an address in San Francisco:

Gentlemen:

Herewith one ship in seaworthy condition for which you will

please pay the bearer [so many dollars].

That was the contract under which that sister ship had been sold to

the government. It was of use in establishing a basic value, but it

was far short of being conclusive, of course, because there was

nothing to evidence what condition the ship was in: what repairs
were needed, if any; whether those repairs would be undertaken by
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the government as the acquirer; whether they would dump the

responsibility back on Matson. All it said was "one ship in sea

worthy condition."

And you know, the hurry of the time was such that I never was
able to track down any meticulous survey of the condition of the
vessel and notation of defects, the sort of thing you'd be looking
for.

We finally settled on something as a fair value; I don't
remember. That wasn't the dramatic thing. The dramatic thing was
this letter.

Hicke: Just the exact opposite of the bureaucratic red tape that you nor

mally have to deal with.

Kaapcke: Yes, right. Now, also involving the Etolin, there was another

aspect of the determination of just compensation. Sometime after
the government had taken the ship, it turned out that a major struc
tural breach had occurred in the ship. It was a cracked stern

frame, which is a word that doesn't mean much to people who aren't
in the trade. The stern frame is a large member that forms the back
of the vessel; not the keel, that's the foundation of the whole
vessel. The stern frame, though, is a curved member which rises
from the keel, and forms the tail, and other members are welded to
it. This turned out to be cracked.

We said, "That's your fault. It happened after you took the

vessel, so why are you crying to us?" They said, "No, no. We think
that that stern frame had cracked before and had been inadequately
repaired, and so there was a defect in the vessel. It's your
responsibility, and we're going to discount what we'll pay you for
it by the resulting cost to us."

That case, that beef about the cracked stern frame, had just
begun to come to the surface when Stan Madden went into the navy.
I'm sure that Stan expected that by the time he got back, it would

long since have been settled and disposed of. But with the atten
tion of everyone of the marine persuasion really focused upon the
war instead of claims, the thing dragged and dragged and dawdled

along. Poor Stan: when he got back from the navy, the issue about
the cracked stern frame had still not been resolved. And so I

dumped it back on Stan, and he had to work it out in the end. I'm
sure he never forgave me for that. [laughs]

Let me just mention one other thing,
marine subject.

Then I'll be off the
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One case that I had involved a collision between one of the

tankers, I don't know which, and a Matson vessel, freighter, called
the Waimea. I really don't remember what the case was about. What
I do remember is that the lawyer representing Matson was Lyman
Henry, a lawyer in the city here, still practicing here. Lyman, by
that time, was a substantially experienced marine lawyer, and I was
this green kid. He didn't spare the horses. He didn't lack for any
effort to bring the case off most favorably to his client, but I do

say about him that he treated me always like a gentleman. He never
tried to take unfair advantage of me. I've been grateful for that.

He was fighting hard, but, as I recall it, the balance of the

facts was in my favor. While I wasn't at all skilled as an admi

ralty lawyer, at least I had perceived those elements of the case

and was clinging to them. Lyman Henry treated me with dignity and

with respect, and, as I say, I'm grateful for that, and indeed we
became good friends. He's a good friend of mine to this day.

That's a nice touch. Was Gwin Follis heading Socal at this time?

Not at the outset. Harry Collier was the chairman of the board at

the time when I first began to do the Standard Oil work. Then he

was succeeded by Follis, and then Follis by Otto Miller.

Do you recall the name of the marine manager?

Yes, it was Joe, affectionately known as Joe, Joseph McEachern, a

Scottish man, delightful man. He was an older gentleman than I. I

was in my 20s, he must have been in his 50s, but we established a

very friendly and close relationship that certainly I enjoyed, and I

think he did, too. Our dealings were always very warm and

satisfactory.

The Reporting Process

[Interview continued: April 11, 1986]##

Hicke: I think you had some things left over from before that you wanted to

start out with this morning.

Kaapcke: Last time we talked, you asked me about the process by which younger

lawyers in the office reported to their seniors, and I had said that

it was essentially very informal; there was no written reporting

process or anything of that kind. In fact, that process was then,
and I'm sure is now, entirely lacking in rigidity and protocol. The
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essence of the process was really that the senior people wanted

young men who would take over the problems that came into the office
and handle them. They didn't want just some kids who could do
errands for them. They wanted people who would take these things
and handle them, and they didn't want to be bugged all the time
about it .

On the other hand, they did want you to tell them what they
ought to know. That's really elastic. How do you know what the guy
ought to know? But that was part of the judgment that you had to
exercise in these things. I'm sure it goes on like that to this

day. Different lawyers, no doubt, will have different styles in

that regard, and these days I assume that some of the senior people
are more demanding of being kept informed of particulars and details
than others. But in my view, at least, in my perspective, it was
characteristic of the firm, and it is characteristic of the firm,
that reporting on details isn't really asked for or even wanted.
The process is, "Be sure and tell the fellow you're working for what
he ought to know .

"

I'm skipping over, of course, an initial period of breaking in
and gaining experience. When a young man is just newly with the

firm, he needs guidance, and he's really just doing assigned chores
rather than taking over things and handling them. But the effort is

always to get the young man into the position where he can handle
the matters as soon as possible. That was accelerated very, very
much during the wartime period that I've spoken about, because a

plain shortage of lawyers just forced it.

The process, I know, is obscure. Its obscurity is perhaps
illustrated by an incident involving one of the young men who worked
in my group during my latter years as an active partner. He had

spent a few years as a junior navy officer before he came to

Pillsbury, Madison & Sutro, and of course in that experience he
became accustomed to working by the rule book, to chain of command,
and all that sort of thing. I'm sure he was astonished when he
found we were so informal in Pillsbury, Madison & Sutro, with the
result that he said to me one day, "You know, if I work for

Pillsbury, Madison & Sutro for a long time and if I pay very close
attention to how it's done here, someday I may learn how Pillsbury,
Madison & Sutro works." Our now deceased partner Fred Hawkins
remarked one time, "I can prove to you on paper that PM&S won't
work -- but somehow it does." It's akin to the old joke -- aerody-
namically, a bumble bee can't fly.

To illustrate the point in a somewhat light vein, but a very
realistic vein, I recall in my early time here there was a rule that
no letter or pleading or contract should go out of the office
without having been reviewed and approved by a partner. Now that's
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a little bit at odds with what I just said about the informality of
the process, but that rule really was a carry-over from an earlier

day, and I think was, by the time I got here, something of an ana

chronism; nonetheless, the rule still obtained.

There was a time when I was working on a case for which Norbert

Korte, one of our litigating partners, was then principally respon
sible. I had to get an answer on file. I had a terrible time,
because Korte was hard to get to see; he was busy, too. I would try
to see him to get him to review this answer, and he wouldn't be able
to get to it, and I'd go out and get an extension of time. Then,

finally, I'd get to see him, and he'd have some damn change to make.
I say "some damn change" advisedly, because it was always some fussy
little thing.

So I'd go change it, and then having changed it, I'd come back
to get him to review it and approve it, and I'd go through the same

process all over again. This went on through several extensions of
time. Finally I got to the point where I just didn't have the brass
to go ask for another extension of time. So I signed it, and filed

it, sent it on out. That upset Korte, and he complained to Marshall
Madison about it, and Madison had me into his office.

The conversation went quite like this. Again, I think this is

probably pretty much an exact transcript. Those early conversations
I had with men like Marshall Madison were really etched on my
memory.

He said to me, "Wally, we've got some rules here." And I said,
"Yes, sir." "Well," he said, "one of those rules is that no letter,

pleading, or document is to go out of the firm without having been
reviewed and approved by a partner. Are you aware of that?" I

said, "Yes, sir, I'm aware of that." "Well," he said, "now it's

come to my attention that you've been sending things out on your
own." I said nothing but yes, sir. "Now, Wally, I want you to

observe the rules around here. We've got those rules, and they're
to be followed, and I want you to follow them. Do you understand
me?" I said, "Yes, sir, I'll do that." That was the end of the
discussion.

As I was walking away, he said, over my shoulder as I was

leaving the room, "Now, on the other hand, if you never send any

goddamned thing out of here without it having been reviewed and

approved by a partner, we're never going to get anything done." So,

right back where we started. What he was telling me was, "For good
ness sake, do what you have to do, but stay out of trouble."

Hicke: Don't get caught.
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Kaapcke: Right. Either don't get caught, or be sure you tell whoever you're
reporting to what he needs to know. That was the sum and substance
of the thing.

S.S. Egg Harbor

Kaapcke: Another example of that -- part of what I'm about to recite illus
trates that -- involved the case of the S.S. Egg Harbor. A very
unlikely name for a ship; I don't know where it came from. The ship
was -- this was wartime again -- owned by the government and oper
ated by some other shipping concern as agent for the government. It

was a tanker. Standard [Oil] of California as the shipper had
loaded onto the Egg Harbor a part cargo of diesel fuel and a part
cargo of gasoline for transport up to Puget Sound.

During the voyage, somehow a valve was partly opened or had
been left partly opened --we never did know quite how it came
about -- and the two products had kind of seeped through, and to
some degree a mixture of the diesel fuel oil into the gasoline had
occurred. That spoiled the cargo because it wasn't useful for
either purpose then. It had to be brought back. The mix was dis
covered when the product arrived at the unloading point in Puget
Sound, and samples were taken, of course, as it was unloaded. It

had to be brought back to the Bay Area and re-refined, which cost a

lot of money. There was the cost of the carriage, and then the cost
of the re-refining was significant, so there was a lot of money
involved in a mishap of that kind.

We libelled the ship. In admiralty, you can either sue the

operator of the ship in personam or you can sue the ship as a thing
and seize the ship. That gives the court jurisdiction, and away you
go. The ship is usually released on bond immediately, so that the
suit doesn't tie up the ship, but now the court's got jurisdiction.

So we seized the ship and started this proceeding to collect
the cost to us of bringing the product back down here, re-refining
it, and then moving it back up to Seattle again.

In the course of working on that case, I conceived the idea of

trying to prove that the ship was unseaworthy. I'd been reading all
these cases, while I was doing the admiralty work, about decisions
in which ships have been held unseaworthy, and that fascinated me.
I thought if I really wanted to win my spurs in this field, I should
set about somehow, sometime, proving a ship to be unseaworthy. I

didn't know that much about ships, but I figured I'd better find
out.
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A ship's being unseaworthy in this context doesn't mean that
it's leaky and about to sink -- maybe that, but it also includes the

concept that the ship is not properly equipped to engage in the car

riage in which it's engaged. So the ship may be fine, as far as

staying afloat is concerned, but if it's not equipped to perform the

function for which it's being chartered, then it can be unseaworthy.

The fault here was in the fact that this valve was partly open.
There's a thing called a spectacle flange: picture something that
looks like the lenses of a pair of spectacles, only this thing is a

large steel member. One circular part of it is just blank steel.
The other is open with just a rim and bolt holes around it; the

blank side has got bolt holes around it, too.

If that spectacle flange is inserted in an apperture in a pipe,
if the open part is bolted in, of course, material will flow through
the pipe. If that's unbolted, the thing is moved over, and the
blind side is bolted in place, then nothing can leak through there
because there's a dead block. So I conceived the idea that this mix
wouldn't have happened if the ship had been equipped with spectacle
flanges and they had been used where the points of separation
between the two cargoes were.

That's all right, except that tankers generally weren't

equipped with spectacle flanges; it just wasn't part of the normal

equipment of a tank ship. Standard's own tankers, quite generally,
were not equipped with these spectacle flanges. But I thought I

might make a try at it anyway. Here, you see, was a case where I

wanted to tell Mr. Smith what he ought to know. He ought to know
that I was thinking of raising this point, because if I raised it,
and if the judge accepted it, I would have proved, among other

things, that Standard's own tanker fleet were unseaworthy.

I went in to talk to him about it, and he thought that was a

pretty ingenious idea. But he picked up the phone and called one of

the directors in Standard of California who was responsible for the
marine operation, mentioned the point to him, and said to him, "Now,
shall we do this or shall we not?" After the other fellow

responded, he turned to me and he said, "His attitude is: let's win
this case, and then we'll worry about the point thereafter."

And, by golly, we went ahead with it. We presented to the

court that proposition, introduced evidence about what these spec
tacle flanges were, how they worked, and how if this ship had been

equipped with them, the mix couldn't have occurred. Son-of-a-gun,
the judge held the ship to be unseaworthy.

I was able to satisfy this yearning of mine to make that point
in an admiralty litigation. Once again, as long as I told Mr. Smith
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what he ought to know, I was protected and covered. That was really
one of the more exciting things that I did in those early days,
because I felt that I was using my noodle and being inventive.

Hicke: How did you know about the spectacle flanges?

Kaapcke: I don't know. Perhaps from reading about it in some literature. Of

course, I talked early and often to the Standard Oil marine people,
and one of them may have mentioned such a thing to me. In those

days, the company had on its marine staff a marine architect, a

fellow name Mauritz Jaehne, a wonderful fellow, and I talked to him
a lot. We became close personal friends, and our wives became
friends. He was an older man, she was an older lady, but we got
along just fine. I learned a lot from him, and I dare say this

spectacle flange thing originated with Mauritz Jaehne.

One of the delights about him was he was in a highly technical
field, but his description of his own career was this: he said,
"I'm just a boilermaker who made good." Delightful man.

Collision: United Fruit Company and the U.S. Navy

Kaapcke: I also mentioned, last time we were talking, the case of the navy
subchaser. That involved a navy vessel, a submarine chaser, which I

think was in the bay; I'm not sure whether it was actually in the

bay or maybe just outside. But anyway, the subchaser was in this

vicinity, and one of the United Fruit [Company] ships was on its way
into berth here. The subchaser ran across the bow of the freighter.
Of course, it was a relatively small vessel and the freighter was a

big thing. The subchaser ran across the bow of the United Fruit

ship, which collided with the subchaser, cut it in two, and sank it.

There was some loss of life; I've forgotten how many navy boys were
killed in that: two or three I think. Very regrettable, tragic
sort of thing.

The navy empaneled what was called a Board of Inquiry, sitting
over on Treasure Island, of navy officers to investigate and report
upon the causes of the accident. That was entirely a navy pro
ceeding. It wasn't a proceeding as between our ship and the navy to
determine damages or who was liable, it was a navy proceeding to
determine responsibility within the navy. Nonetheless, the navy
invited United Fruit to send a representative over to participate,
within limits, in the hearing.

The limits were -- and I was sent over as the representative of
United Fruit -- that I was not entitled to ask questions or to make
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objections or to engage openly in the proceeding at all. If I had

questions that I thought should be put or objections that should be

made, I was to suggest that to the officer who was conducting the

proceeding for the navy -- not the presiding officer, but the fellow
who was in the position of interrogator, you might say, or district

attorney, if you will.

It was awkward and confining and difficult to accomplish any
thing in such a muffled way, but nonetheless, it was a courteous

thing for the navy to do.

It became quite apparent to me early in the game that the navy
people involved were trying really to save the career of the young
officer who had been in charge of the subchaser. He was a junior
officer, I think probably a senior grade lieutenant, an Annapolis
officer; his father was or had been an admiral. And that's all

right with me. There was no reason I should try to see the guy
swing for it; on the other hand, it was up to me to see that they
didn't save his career at the expense of fastening responsibility
upon United Fruit Company for the accident. It was quite plain to

me that it was not the fault of the United Fruit Company ship.

If that had been the result of the navy proceeding, if their
determination were that the United Fruit ship were at fault, that
wouldn't bind us. They'd still have to file a suit to prove fault

and collect the money. Nevertheless, that could have set in motion
a whole series of circumstances that would have been awkward and

expensive to United Fruit. So my effort was to try to show that we
weren't at fault, and that the fault lay with the navy ship.

I'm groping for the concept: whether I would say that the navy
proceeding in that respect was unfair. I think it was unfair. I

don't think it was any more unfair than it had to be made if they
were to accomplish what they were trying to do: save this young
man's career.

But nonetheless, the attitude on everyone's part was quite
challenging of the United Fruit vessel and her captain and crew, and

quite hostile.

They went through the whole thing, a very, very thorough review
of everything that happened; took evidence on every aspect. There
was always this effort to shove the bad egg across the table to the

United Fruit ship.

The presiding officer of the Board of Inquiry was a Norwegian
by origin. I think he'd been a merchant ship captain, and then went
into the navy; Captain Jogstad. I recall that he was asking the

captain, or the first mate, of the United Fruit ship about various
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procedures on the vessel, including his taking of bearings from time

to time to establish his location. Something about the way this

first mate said that he recorded his observations didn't square with
the captain's idea about spit and polish maritime procedure.

I remember his saying after this man had described how he went
about it. "Well," he said, "wouldn't you say that was shlip-shlop
navigation?" It had nothing to do at all with what happened. I

just offer that as an indication of the kind of atmosphere that

prevailed.

In any event, I never saw a copy of the final report that was

made by the navy Board of Inquiry, but I judge that they did not

find that the United Fruit ship was at fault, because we heard

nothing more of it. No suit was filed or claim was made against
United Fruit. So that was that. Fascinating experience for me, and

I learned a lot out of that, too, in quite adverse circumstances.

Hicke: Did you have to do any actual presentation of questions? Did you
try to?

Kaapcke: Yes, I did on frequent occasion, and sometimes my questions were

put, and sometimes the officer in question decided not to put them.

Hicke: At his discretion.

Kaapcke: Which was a frustration, but it came out all right, so nothing to

grieve about there.

I'm going to tie off my discussion of the admiralty phase of my
work here at PM&S by referring to the trial trip of a new tanker

upon which I was invited.

This tanker had been built over in Marin Shipyard in Marin

County. The usual thing when a ship is newly launched and its out

fitting completed is to take it on a trial trip to shake things down
and see whether everything's right, what needs to be fixed, and so

on. I was invited on this trial trip which, at that time, was con

ventionally made a rather gala occasion. The various friends of the

ship-owning company would be invited on board, and they'd have quite
a nice luncheon, a very celebratory thing.

I went with high spirits and a great appreciation of being
invited on this trip. I got on the tanker, the tanker got up steam,
and off she went out through the Golden Gate and out into the waters

beyond, which can be quite rough, and they were quite rough.

Very promptly I got hideously seasick. I spent the whole day
lying in a bunk, just moaning and groaning and hoping that sometime
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the ship would get back to shore. Being seasick is a terrible

thing. You spend a good while in fear that you're going to die, and
then that is followed by a period in which you're afraid you're not

going to die, and there's no cure for it but to get back to solid

ground .

I felt really quite discomfited and embarrassed by having had
that experience, but my spirits were somewhat restored when I

learned later that the first mate of the tanker also spent the trip
in his bunk being seasick.

I'll just cap off my marine career with that, and tell you some
other things.

PM6.S Procedures in Earli

Kaapcke: I'm going to revert to the earlier subject: what did you report to
the seniors with whom you were working? This involved Marshall
Madison again. Madison could be the source of endless, delightful
anecdotes .

In this particular instance, we were working on a labor dispute
that involved the Pacific Lumber Company. It had been accused in a

proceeding before the National Labor Relations Board of engaging in
an unfair labor practice -- I've forgotten what.

In the end, we arranged to resolve the thing by agreeing to

post a notice at the company's mill up in Scotia, California, cor

recting or giving accurate notice of whatever it was we were sup
posed to have done wrong. The detail of that's not in my mind at

the moment. We drafted a notice, and we sent it out to the lawyers
at the NLRB. We didn't hear anything from them, we didn't hear any
thing from them, and we'd call and we'd write, and we didn't hear

anything from them. In some way that I don't recall, time was

moving up on us; there was some date by which we figured we really
better have this thing posted if it were going to be posted at all.

Meantime, I'd kept Madison informed of all this, and I'd showed
him the notice that we intended to post. I finally decided to go
ahead and post it without waiting for their approval, because it

would just take too much time, and I informed Mr. Madison of that.
No sooner had it been posted than somebody at the mill complained
about it to the National Labor Relations Board, and the National
Labor Relations Board called Marshall Madison to complain to him
about it .
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He started out being conciliatory, and "Well, is there any harm

done? It really covers the substance of the matter." I could see

from this end of the conversation that I was hearing that the lawyer
at the NLRB was getting sharper and sharper and more peremptory.

Finally, he said to Mr. Madison, "Well, Mr. Madison, this is the

National Labor Relations Board talking, and I am telling you that

you have got to take that notice down, and put up a changed notice

that we will furnish you." And I'll never forget Madison's answer.

He said, "Well, this is Marshall P. Madison talking, and I am

telling you that we are not going to take that notice down." With

that, he hung up the telephone. That was the end of the discussion;
it was the end of the matter; we never heard more about it.

Fascinating thing to watch a man like that operate and see the

things that he could do when put to it to do them.

Can you say a little bit more about the way the firm functioned in

those days?

I think I've earlier referred to the fact that we weren't special
ized. There were areas of specialty, but, for example, the liti

gating was not specialized nearly to the extent that it is today.

Today, if what I'll refer to as a commercial lawyer gets a lawsuit

that arises out of his representation of a client, his advice to a

client, his relationship with a client, more likely than not he will
refer it to one of our litigators, and that litigator will handle
the case.

Not so in the earlier days. If a lawsuit arose in the course
of matters that you were handling for a client, or if your relation

ship with the client was such that you were, you might say, respon
sible for their work, but they got involved in a lawsuit, you went
with the lawsuit. You handled the case, and that was your baby.

If the case were such that it really should have the handling of one

of the senior trial lawyers like Eugene Bennett, you'd at least

raise the question and let the firm decide whether they wanted to

make that arrangement or whether you should go ahead and handle it

entirely.

I was doing a lot of work for the Pacific Portland Cement Com

pany at that time. It was later acquired by Ideal Cement in Denver;
at that time it was headquartered here. They had a long-term con
tract with a company called Westvaco [Chlorine Products Company] for

the purchase of gypsum. Westvaco operated a facility in the south

part of the bay in which they extracted various chemicals from the

residue that was left, a liquid residue, after the salt companies,
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Leslie and Morton, had extracted the salt from the salt farms that
existed and still exist at the south end of the bay. The final
residue after some purification processing was gypsum. Gypsum is

also, I think, mined, but this was an auxiliary source of gypsum,
and since the cement company was in the business that it was, it

handled gypsum. The Westvaco Company didn't have marketing facili
ties for gypsum, so they entered into this long-term contract where-
under Westvaco was to sell the gypsum to Pacific Portland Cement

Company.

The initial price was determined on a bargaining basis, of

course, but after the initial price, then the price over the years
thereafter was to be determined according to increases in the cost
of production of the gypsum.

The relationship, for one reason or another, proved to be not a

comfortable one. The two companies were irritating to each other,
and the irritations grew more and more annoying, and disputes of

increasing gravity continued to arise until finally we began to get
notifications from Westvaco of very major increases in their cost of

production, to the point that the cement company thought they must
be jiggering it somehow. They refused to pay the additional amounts
that were demanded.

We filed a lawsuit for declaratory relief to get a determina
tion of whether their method of determining their cost was proper or

not.* As to the disputed amount, we were in kind of a box, because
if we refused to pay it flatly, then they could assert a breach of

our obligation of payment, and if they proved right, they would have
a ground for termination of contract right there.

On the other hand, if we paid the money over, the doctrine then
was -- probably still is -- that if you pay in circumstances like

that, you've said goodbye to the money; you've paid it as a volun
teer and can't get it back. There was a lot of money involved.

We got an order of the court that we could pay the difference,
the disputed amount, into the registry of the court where it would
be held, pending the decision of the lawsuit. We'd save ourselves
from potential default in that way.

It was an important client, it was an important case, there was

a lot of money involved. So I did raise the question whether one of

the senior trial lawyers shouldn't become involved in it, and the

* Pacific Portland Cement Co. v. Westvaco Chlorine Products Cor

poration (1948) 77 Fed.Supp. 406.
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decision was, indeed, he should, and Gene Bennett took on the

responsibility of the case.

In the fashion of that day, however, I continued to belong to

the case, you might say. Even though Gene Bennett had taken the

responsibility for it and was going to be the principal trial

lawyer, I continued right along to prepare the case and to partici
pate with him in the trial.

Hicke: How did the case come to you in the first place?

Kaapcke: Simply because I was doing a lot of cement company work, and as

these various disputes and arguments arose, I'd be consulted by the
cement company about how to deal with them, how to try to resolve

them, how to protect their position, and so on and so on. When this

inevitably came to the point where litigation had to be filed, that
was my baby. So I drew the complaint and filed it and got the court
order for the deposit of the money. Then I proceeded to take the

depositions and get all of the discovery that you have to get and

get auditors to make an audit of Westvaco's cost determinations and
so on.

That case damn near killed me, because Gene Bennett was ter

ribly busy, and he really left it to me to bring the case to the

point of readiness for trial, which I did. But at that point, I had
to have time, substantial time with him to sit down and go over it

all so that he'd be adequately equipped to go in and try the case.

But I had a terrible time getting to see him. Now again, I don't
know whether the war was still on, but we were still short-handed,
and things were very, very pressing, and everybody was pulled in ten
different directions, and I had a very difficult time trying to get
an opportunity to present this case to Gene Bennett.

The case finally was set for trial at a date something like

sixty days from the day I'm talking about, so there was still time
to cover it, but I was conscious that time was pressing and time was

slipping away.

At about that stage, I arranged to go up to Seattle -- yes, it

was still wartime, I recall -- to visit my mother, who was living in

Eastern Washington at the time and was going to be in Seattle. We
were going to meet and stay at one of the hotels up there and have
the weekend together, and then I'd come back. I left in the middle
of the week for that purpose.

I'd hardly arrived in Seattle when I got a telegram from the

firm that the judge had advanced this case on the calendar for

trial, and it was going to go to trial in one week.
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There I was, my mother had come all the way over from Eastern
Washington, I hadn't seen her for a few years, and so I just
decided, by golly, I wasn't going to turn right around the minute I

hit the ground in Seattle and come back; I was going to spend at
least a day or two with my mother, which I did.

Meantime, though, I was trying to arrange for air transport
back to the Bay Area. It being wartime it was terribly difficult.
The military had, of course, first priority on all flights, and even
after you got a seat reservation, you were likely to be bumped out
of it because some fellow with a priority came along and preempted
the seat. That happened a couple of times to me while I was trying
to get back to San Francisco so that I could take the week that
remained and do the best I could to present this case to Gene
Bennett.

I finally didn't get back here till Sunday, and Bennett and I

went to work on the case on that Sunday. We worked all through the

intervening week until God knows what time of night, and then went
to trial a week from Monday, so to speak. That was a very trying
start for the thing, and the case didn't go at all well. The posi
tion that we were taking was quite extreme on our side of the argu
ment; Westvaco had taken a very extreme position on their side of
the case. We had not been able to come together in the middle.
There really was feuding between these companies, as I've said, so
we weren't able to get together in the middle. We didn't want to
come to the middle without some give on their part; otherwise, we
would be fighting on the wrong ground, you might say.

The judge took an antagonistic view of our theory of the case

right from the start, and that made the going very difficult. Since
we had gotten into it short of time, every minute that we weren't in
the courtroom I was in the library trying to look up some more

authorities, or I was digging in the papers, digging up more docu
ments for evidence, or talking to witnesses. I can't tell you how
much sleep I got during the course of that trial, but it was very
damn little.

The trial lasted for several weeks -- I would say a month. It

may have been more or less than that, but I'll just say a month. In
the course of the thing, I got the most severe stomach spasms; it

was just a nervous reaction, but there were times when I couldn't
even sit up straight because my stomach, my innards, were tied up in
such knots.

In the end, we got a very, very small part of what we were

suing for; for practical purposes, we lost the case. One result of
that experience, for me, was any enchantment that being a trial

lawyer may have had for me was lost. I figured after that I'd much
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rather engage in the counseling side of the practice than be a

litigator, at least as a continuing thing.

I always had felt that I wanted to be in the advisory side of

the practice, the commercial side, rather than the litigating side,
and this reinforced that. As opportunity afforded, I began to give
more and more time to the advisory work, but still, the method of

organization that I've described continued over a considerable

period of years, so I continued to have and handle cases over a long
period of time. But it no longer was my ambition to become an out

standing trial lawyer. i

I have one further question about the Portland Cement case. West-
vaco was purchased by FMC at a point shortly after this case, I

think, and I know that FMC has been a client of Pillsbury, Madison &
Sutro's. Did this present a problem?

No. I don't remember when it was that FMC acquired Westvaco, but I

think it was after this case was r.ver.

Hicke: I think so, because when the rehearing was denied, the company was
then FMC.

Kaapcke: Yes. You see this case arose when Westvaco was a separate business
It was a discrete item of its own; it wouldn't have involved any
conflict of interest in any case, and I can't recall that the ques
tion arose. It would have been purely a technical thing.

Hicke: Okay, thank you.

General Commercial Law

Kaapcke: Except for reference to this Westvaco case, I've talked mainly in

the last hour or so about the admiralty work, and I'll just tie that
off.

Stan Madden and Jack Sutro came back from the navy, of course,
and took that over. Then, and we're about mid '40s now, '45, I was
in the tax end of the practice for a few years, working for Sig
Nielson. At this stage of the game I don't have a lot I want to say
about the tax practice, but just to say that I did spend some time
in the tax organization.

Then I was switched from that, and I went to work in the gen
eral commercial law end of the office, ultimately responsible to
Marshall Madison and [M. D. L.

]
Del Fuller, Sr., but working with a

great deal of independence.
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Kaapcke: I'll just mention a couple of things that stick in my mind about

that era. It was a very active and a very varied practice, emphasis
on varied. I did a lot of work for the Bank of California, did a

lot of work for the Equitable Life Assurance Society, I've mentioned
the cement company, Hills Bros. Coffee, just the general run of

clients that Marshall Madison was ultimately responsible for.

A few things stand out in my mind. The Crown Zellerbach

building, which is just across the street here, was built during
that period. That was the first of the new and modern buildings to

be built along Market Street. Market Street in those days, from the

Palace Hotel down, was a pretty ramshackle aggregation of junky
little buildings, junky little businesses. Of course, the Southern
Pacific building was down there, the PG&E building was down there.

There were some respectable buildings on the lower reach of Market

Street, but mostly it was a pretty tatterdemalion group of

businesses .

The Crown Zellerbach was the first of the new, modern buildings
to be built, and starting with that, the whole modern development of

lower Market Street began; it was quite dramatic. I mention that

because, on behalf of the Crown Zellerbach Corporation, I handled
the financing of that building. To this day, when I walk by that

building, I think of it as my building; I built that building.

Hicke: You had a lot to do with it.

Kaapcke: Right. And during that same era, the Stonestown Shopping Center was

built out toward the ocean. It's a quite large, diversified shop

ping center.

Hicke: Yes indeed it is.

Kaapcke: At that time, it was certainly the largest in the area, perhaps one

of the largest in the country. An enormously complicated job
because that property was aggregated from a myriad of small property

holdings, with all kinds of emcumbrances and easements and this and

that and the other thing. Streets had to be closed, and God knows

what all.

Hicke: Who was the developer?

Kaapcke: It was the Stoneson brothers: Ellis Stoneson, and I've forgotten
his brother's name. These two Stoneson brothers were the devel

opers. The Equitable Life was the lender for that project, and

acting for the Equitable, I handled the financing of it and a good
deal of the labor involved in putting together all of those proper
ties. Getting all of the encumbrances removed required my partici

pation, because the Stonesons had their own lawyer, but as the Equi-



72

table's lawyer, I had to be sure that the title was all in a

condition that would be satisfactory to the Equitable as the lender.

Hicke: How far back do the abstracts go on that property?

Kaapcke: I couldn't tell you. Back to the Spanish days.

Hicke: That's what I was wondering.

Kaapcke: Yes, I learned a lot of the lingo of the early Spanish land measure
ments as a result of that.

The Spanish unit of measurement was a vara. I couldn't tell

you what a vara is today, but the property descriptions were mea
sured in varas. I had a lot to do with the properties across the

bay too that used to be a part of the old Spanish land grants across
the bay. That had its romantic side, because you got back into the

early Spanish days and the titles and the Spanish land grants and so
on.

Putting this Stoneson thing together, or helping to put it

together, was a large undertaking, a very exciting one. It had the
virtue of being constructive; you were doing something new and dra

matic, and that's what always attracted me about the advisory end of
the practice, rather than the litigating end of the practice,
because in the advisory end, you were helping create things. In the

litigating end, you were always fighting over the bones of some
blasted thing that had already gone sour.

I took great pride in that Stoneson project. It had one par
ticularly dramatic aspect to it. The Equitable made its loan agree
ment to lend so many million dollars for the project, and of course
the loan installments were paid out against progress reports.

In mid-flight, it appeared desirable that the project be

expanded, and that meant that more loan money would be required.
The legal rule was that the lender, upon making his loan agreement
and recording the appropriate papers, became prior to all subsequent
lienors, including mechanic's liens, if and so long as the loan
advances he made were obligatory advances, or advances that he was

required to make under the terms of his loan agreement. But if he
made additional voluntary advances, then at least as to the amount
of the voluntary advances, he lost his priority. So here we were.
This enormous project was in mid-flight; money was going to be
needed. The Equitable was willing to lend the money, but only if it

were on a priority basis. What to do?

The solution I arrived at -- I'll say I arrived at it; it was

my recommendation that this course be followed -- the only way to
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assure the Equitable of priority was to bring the work to a halt,

stop work for ninety days so that the time for mechanics' liens or

mater ialmen's liens that could have attached would run out; then

refile a new loan agreement, and then restart the project. That

would give us priority as to the newly committed loan advances. As

with other liens or encumbrances, you protect against mechanics'

liens by examining the title before work was resumed and the new

money paid out. Mechanics' liens were always an inchoate threat,
because they could be later filed and relate back to the start of

the work. So you might have lost your priority but for this inter

jection of stopping work and starting all over again, in which case

they'd only relate back to the new start of the work.

So here this enormous project was brought to a dead halt for

ninety days.

Hicke: Was that the time period that you had to halt for?

Kaapcke: Yes, ninety days. Fearfully expensive thing, but unavoidable under

the circumstances. We had a massive meeting of all of the contrac

tors and suppliers to persuade them that it was in their interest to

let their time go by to file the lien claims and not file them

during this ninety-day period, because otherwise they'd have thrown

the whole scheme into a cocked hat.

And we did obtain their agreement to that. They saw that the

expense in the project, the Equitable 's commitment of the new money
and all that, was to their ultimate interest, so they did agree to

stand by. But it was not without the need for some persuasion.

Hicke: So communication was an important part of that project?

Kaapcke: It was vital at that point, yes. That's one of the things that I

look on with a considerable amount of excitement, and pride too.

Another large project whose legal aspects I was responsible for

during that period was the construction of the then to be new plant
of the Masonite Corporation up at Ukiah. Masonite Corporation makes

this Masonite particle board. It had no plant in the West at that

time, but conceived the idea of establishing a plant out here in the

redwood country and using redwood by-products as a basis for making
their Masonite board.

That involved the acquisition of the plant site up in Ukiah,
the letting of contracts for the construction of the plant, and,

quite beyond that, the acquiring of a vast reach of timber proper
ties in that area, and also of building an industrial road in

through the mountains area to tap not only the timber properties
that were acquired by Masonite but timber properties of other owners
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who would be supplying timber to the mill. That meant acquiring
rights-of-way from the property owners in the area.

We worked very closely on that behalf with the firm of con

sulting engineers that Masonite hired to determine the location and
route of the road, and then to design the road; the design had to do
with how wide a right-of-way you needed, because you needed slopes
on either side. Actually they had to design several alternate

routes, because as we went about acquiring rights-of-way we'd get
along fine up to a point, and then some property owner would see his

opportunity to get rich, and he would sit there and say no, and

figure that we had to pay his price because we had to get through.
He'd just sit there until the millions began to shower down on him,
so he thought. On more than one occasion, that meant we had to
abandon that route of the road and start over and go in another

direction, and leave this guy high and dry.

Ultimately, we acquired the necessary rights-of-way and went
ahead with the project.

I spent an awful lot of time up there, sitting on farmhouse

porches, scratching the dog's ears while I dickered and negotiated
with these people for the rights-of-way. I don't mean to belittle

it; it was a part of life, and that's what life is, and it was an

interesting experience, but it was a different experience than a

city lawyer ordinarily gets involved in.

Hicke: For the most part, were they cooperative?

Kaapcke: By and large, yes. There were a few people who had greed written
all over them, but by and large, they were cooperative, and by and

large, objections that they had were founded on legitimate apprehen
sions that they had about, "What if this happens? What if that hap
pens? What if the other thing happens?" Some of those apprehen
sions were well grounded, and we met them; others of them were
attributable to lack of understanding, were purely apprehensions and
not really rooted in any pragmatic prospect of anything wrong coming
about. There the job, of course, was one of satisfying the person
that his fears were ill grounded and that he could go forward
without risk.

One aspect of that project that sticks out very sharply in my
mind involved an arbitration that arose out of the construction of
the plant. At some late stage of the game, it appeared that a part
of the concrete foundation was faulty. The question was whether
that was due to a fault of the design engineers, or was it a fault
of the concrete, or was there something deleterious about the mate
rial that had been supplied? Or was it a fault of the contractor
that --
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-- had done the work? We had written into the contract an arbitra
tion provision that certain disputes, including disputes of this

kind, were to be determined by arbitration under the rules of the
American Arbitration Association. That was the speediest, most
efficient resolution of a dispute that I ever saw. The arbitrators

designated were extremely skilled in the function.

Hicke: Do you recall who they were?

Kaapcke: I couldn't tell you the names, no. They arrived here on a Thursday,
went up to the plant on a Friday, spent the weekend at the plant,
without the benefit of lawyers. There weren't any lawyers up there;
it was just these experts. They went up there and spent the weekend
on the ground, came back, and wrote up their report and their deter
mination. The fault was apportioned in ways that I've forgotten
now, but it was a beautiful job, because they apparently hit the

thing right on the button. Everybody was satisfied completely with
their conclusions, including even the people to whom some of the

fault had been ascribed.

Now that can prove too much, because all arbitrations aren't
like that. I've had to do with other situations in which the arbi
tration proceedings were unsatisfactory, but still, that is one

shining example of an arbitration clause in a contract that worked
out just as well as it could possibly have done.

That pays a little notice to the time that I spent in that

quite general commercial law end of the law practice. All of these

things that I had been doing gave me broader experience, more varied

experience, and they all built toward my ability to handle other

undertakings and responsibilities as time went on.
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III ANTITRUST COUNSELING

Standard Stations Case

Kaapcke: I think that about brings me to the point at which I became heavily
involved and broadly involved in the legal work with the Standard
Oil Company. Now, I'd done Standard Oil work in connection with the
marine affairs that I've talked about. I had done some Standard Oil

tax work while I was in the tax end. In the course of working for

Felix Smith, which I did off and on over a considerable period of

time, I did a significant amount of work for Standard Oil Company.

Beginning in the late '40s, I became much more substantially
involved with the Standard Oil Company's legal affairs. I don't
think I've talked on the record here about the Standard Stations

case, have I?

Hicke: No, you have not.

Kaapcke: During the late '40s, there was a litigation in progress, Standard
Oil Company of California v. United States , the so-called Standard
Stations case,* which challenged the validity under the antitrust
laws of Standard's contracts with its gasoline dealers, particularly
that feature of the contract which required the dealers to buy all

of their requirements of gasoline and lubricating oils from Standard
Oil of California. These were so-called exclusive dealing con

tracts, which the government claimed foreclosed competition for that

business on the part of other potential suppliers to a degree that
contravened the antitrust laws. The company contended otherwise --

I won't go into all the issues of the case -- and it really was a

* Standard Oil Company of California v. United States (1949)
337 U.S. 293.
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novel case, a test case; the point was quite a new one. It was

heavily litigated, and ultimately went to the Supreme Court of the
United States.

Hicke: This was under the Clayton Act?

Kaapcke: Under the Clayton and the Sherman [Antitrust] Act, too.

In that case, the final decree was entered in June of 1949, I

think. At some time in 1948, the company and Marshall Madison, who
was then the general counsel of Socal, conceived that in case the
decision ultimately went the wrong way, they'd better be prepared
promptly to do whatever would be necessary to do to accommodate the
decision and establish a new pattern of contracts and relationships
with the dealers.

I wasn't doing any Standard Oil work at that time, but I was
asked to take on the job of working with the company's operating
people to analyze the company's marketing activities, policies, pro
grams -- not only on this exclusive dealing point, but quite widely,
just throughout. The idea was, "if this case goes the wrong way, in

addition to doing whatever 's necessary to set that to rights, we
should take the occasion to make an overall study of the company's
marketing activities in light of the antitrust laws, and if anything
else looks dubious, fix that, too."

It was a major opportunity for me, because I learned all about
the company's marketing activity in the course of working on this

assignment. I've never been quite sure why I was picked to do this

work, except that I had done, and was doing, a good deal of work for
Madison. Also, I think, because I knew nothing about the company's
marketing activities, and I think they wanted somebody who had no

preconceptions, who could approach this thing with an open mind and
an inventive approach, untrammeled by earlier habits and ways of

thinking.

Hicke: Had you done antitrust work?

Kaapcke: I had done a significant amount of it. Now that I begin to talk
about these things and reconstruct those days, I'm really quite
astonished to remember what a variety of things I was engaged in and
had been called upon to do.

Hicke: Quite different from today?

Kaapcke: Well, not so much, and I'll come back to that later on. Substan

tially, yes, but it isn't a difference between black and white; it's
a difference in degree. But yes, more varied than is normal today.
In part, in substantial part, it was the product of the times: the
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wartime period, the shortage of people, and so forth. But in part,
it was also due to the concept that law firms then had that a lawyer
was engaged, as we used to call it, in general civil practice, and

he stood ready to do whatever his clients needed done. That's just
the way it worked.

I had gotten started on antitrust matters, actually, when I was

working in New York. When I spent a year at Yale Law School, I took
the antitrust courses. Then, although I went to work for the New
York firm principally to be a tax lawyer, there were times -- they
had an enormous antitrust case in that office; it was the case of

the United States v. The Aluminum Company of America,* -- and there

were crisis times when they needed extra help on the aluminum com

pany case, and I would be asked to help out with that. Also, one of

their major clients had an antitrust grand jury investigation, and I

was asked to work on that. So I got started, I got my toe in the

water on antitrust in the New York law firm.

Then when I came out here, this firm has always had a good deal

of antitrust work, and Francis Kirkham particularly was doing a lot

of that and was responsible for it, or for most of it. Kirk hired

me, and at times I was assigned to Francis Kirkham, although never

continuously over a long period of time. In any case, I got thrust
into antitrust matters in that way, and over the period of the '40s,
I got quite a broad exposure to it. That also was needful and was a

good background for this undertaking that I was given with the Stan
dard Oil marketing work.

As it turned out, the Standard Stations case did go the wrong
way. The decree allowed a period of six months, within which we
were required to bring the company's contracts and policies and pro
cedures into compliance with the decree. It proved to have been a

very foresighted thing for Marshall Madison and the company to

decide they'd better get ready, because the six months was short

enough time at that. With several thousand dealers scattered over a

wide range of the western area, six months wasn't an awful lot of

time, so we were pressed, even as it was. But because the company
and I, working with the company, had been working on this project
for something like a year, we were in good position to bring it off

smoothly. Otherwise it would have been chaos; could have been done

perhaps, but it would have been a terrible strain and disruption.
We were able to bring it off smoothly, and within the six -month

period, we were all set and ready to go.

* United States v. Aluminum Co. of America (2 Cir. 1945)
148 F.2d 416."



79

Hicke: Did they choose to purchase some of the dealerships?

Kaapcke: No, they continued with their dealers essentially on a contractual
basis. The Standard Stations case indeed is a misnomer, because the
case didn't really have to do with "Standard Stations." Standard
Stations was the term applied to the stations which the company
owned and operated with employees of its own; that wasn't what fig
ured in this case. This had to do with the dealers.

Your question is interesting because, over the years since

then, the trend has been quite the contrary. Memory tells me that
at one point, and I think the highest point, the point when the com

pany had the greatest number of company-operated stations, there
were 1800 of them in the western states where Standard of California
then operated. The process from then on was one of gradual reduc
tion of the number of company-operated stations, until today there's
a bare handful left. The reason for that rested not on any legal
compulsions, it was simply an economic matter. It cost the company
more to man and operate a station than it cost a dealer.

First off, just in the nature of a large corporation, you've
got to have manning scales and layers of management and supervision
and so forth that are very expensive and which a dealer, running his
own shop, just doesn't have to trouble with.

There's a certain amount of spit and polish involved in running
a Standard station, too, which all of this organization I've just
described was capable of producing.

Hicke: It seems to me at one point they redesigned all of their stations.

Kaapcke: I'll touch on that.

Hicke: Okay, good.

Kaapcke: The organization permitted that degree of spit and polish, but that
cost money. And also, the service station employees who were

working for Standard were unionized, and that led to a scale of

wages and benefits that was much more costly than dealers had to

pay. So the economics of the thing in the long run proved to be
loaded against the company-operated concept, and gradually, over the

years, there were fewer and fewer of them until they're down to this
residual handful that I speak of today.

It wasn't really part of the legal scene, but it occurred

during the same period and was quite a dramatic thing that the com

pany decided to adopt a different color scheme for its dealers than
for its company-operated stations. They all used to be the red,

white, and blue color, which was the Standard Oil color scheme. The
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company conceived the idea, though, that it might be a good idea to

have a separate trade dress, I'll call it, a separate type of iden
tification for the dealer stations. Someone in the company had the
idea that the public or some substantial segment of the public might
prefer to deal with independent dealers as distinct from company-
operated units, and they ought to be able to identify such units so

that if that was their preference they could trade with them.

So a separate unit in the marketing department, a dealer

department, was created; it hadn't existed before. The Standard
stations management used to run both the Standard stations and the
dealer relationships. A separate dealer organization was estab
lished within the company, within the marketing department. A whole
different set of marketing programs and policies was constructed for

administering the dealer business, and that was the state of affairs
when I got into the legal side of it.

The color scheme was, the words we used were cream, green, and

burgundy; it was quite different from the red, white, and blue. It

was attractive in its own right. Some of the old, old-time Standard
Oilers never really accepted it, though. They thought it was a

lousy idea and shouldn't have been done, and they griped and groused
about it, not very loud because the idea had been that of the then
chairman of the board, Harry Collier. But obviously in any organi
zation that kind of thing happens, and there was that hard-nosed
cadre of old-timers who never really accepted the idea of the dealer

organization and the separate dealer color scheme.

That went on for a long time. I can't say how long. It was in

the late *40s when that development took place, and it continued to

be operated that way until I would say sometime in the middle '60s

when, at least as far as the separate color scheme is concerned, the
idea was reversed, and all the dealer stations went back to the red,

white, and blue.

The organizational change maintained, though; the separate
dealer organization stayed and indeed swallo'wed up the old Standard
stations organization, which originally had been the whole thing.

I can't remember the timing here either, but by this time the
number of Standard stations was declining and had declined signifi
cantly. The dealer part of the distribution system was much the

larger and more important by that time. Finally, the Standard sta
tions organization was folded into the dealer organization, and
those company-operated stations that still continued were run by the
dealer management: a kind of curious and interesting development.
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Southern Pacific Railroad Fuel Supply Contract

Kaapcke: In terms of my own activities and functions, I continued to work
with the marketing department of Standard, not only in respect to
the service station end, but the whole range of their marketing
business, right up until the time when I became an advisory partner.

The broad spectrum of that marketing activity can be illus
trated by referring to the renegotiation in late 1956 and early '57

of Socal's fuel supply contract with the Southern Pacific railroad.

Initially the contract covered Socal's supply of fuel oil for
Southern Pacific's steam locomotives throughout its system, replaced
by diesel fuel when diesel locomotives replaced steam. At one time
the Southern Pacific contract was the world's largest fuel supply
contract -- until it was supplanted in that position by Socal's

supply of aviation fuel to United Airlines.

The Southern Pacific contract had been made many years before.
It was of such extent and importance that it was actually a printed
booklet; many copies were required, of course, for the use of all
the people on both sides who used it daily in the administration and

performance of the contract. Necessarily it contained provisions of
some detail and complexity governing such things as prices, price
adjustment clauses, a "most favored nation" clause, and provision
for searching audits by Southern Pacific to assure that it all was

being soundly applied to the huge volumes delivered to the railroad.

Despite the effort of the earlier draftsmen to write for the

ages
-- and no one really can in all respects -- over the years dif

ferences of interpretation had arisen, new issues not provided for
had emerged, and some irritations had accumulated; nothing serious

enough to affect the basic cooperation between the two companies,
but a basket of problems nonetheless. Sometime during 1956 it was

agreed that the contract should be renegotiated and rewritten to

resolve all of this and frame a charter for the future.

After some initial exchanges of correspondence, preliminary
meetings, and the like, the big rush began in late November or early
December of 1956 and continued without interruption until late

January or early February of 1957 -- approximately two months of

uninterrupted sessions, all day, every day. Socal's negotiating
team members were Howard Vesper, then the company's marketing vice

president; Ted Wellman, a seasoned marketing executive whose respon
sibilities included the administration of the Southern Pacific

account; and Joe Bare and I from Pillsbury, Madison & Sutro. There
were also four representing Southern Pacific; I can't name them now

except for George Buland, who was Southern Pacific's general
counsel --a fine lawyer, an able negotiator, and a gentleman
through and through .
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We took a conference room at the Palace Hotel to be free of

interruptions from anyone's office and there settled in for the
duration. I remember vividly that this bridged the 1956 Christmas
season: at about 2:30 in the afternoon of the day before Christmas,
Howard Vesper, who was acting as manager of the agenda, announced
with a benign smile that he thought we had done enough work for the

day and should recess until after Christmas to enjoy the time with
our loved ones. I had been chafing a bit at being there at all, and

perhaps the others too, but no one groused about it. We just joined
in the declaration of recess, wished each other a merry Christmas,
and adjourned forthwith to return on the next business day.

During our sessions we went through the contract paragraph by
paragraph, clause by clause, even word for word. Not that all of it

was in dispute or required revision; but we did give it a most

searching review. In result we did agree upon a new contract which

again was printed and put into effect. I suppose that we too were

doing our best to write for the ages, and the new contract did work

smoothly for some years. Some time later, however, a radically new

procedure replaced it. The contract was terminated and the two com

panies started operating under a system of six-month purchase orders
issued by Southern Pacific under much simplified conditions. In the
absence of a long-term obligation to buy and to sell, there was of

course no further need for the complexities I have mentioned, for
the market itself assured competitive pricing and other terms.

I should like to describe one unusual procedure that we for
Socal adopted during the negotiations. At the end of each day's
meeting, we wrote up what we called a "narrative" of the day's dis
cussions -- who made what proposal, who made what response, what
amendment was agreed upon, the reasons for that amendment and its

acceptance. The point was to keep these narratives as an aid to

interpretation in case of need so that points once debated and
resolved did not again arise to trouble us -- a sort of legislative
history, if you will. I don't suggest that the technique is

unprecedented, but it is unusual in commercial practice, and our
resort to it shows the great importance we gave to the new

agreement .

The Counseling Function and the Chevron Group

Kaapcke: To revert to my more general outline of my work with Socal: from
their beginning with the marketing department, my activities gradu
ally grew to a point where, with the exception of some specialties
that I'll mention, I was pretty well responsible for all of the com
mercial legal affairs of Standard Oil of California. The exceptions
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are, of course, tax, labor law, corporate securities work: I guess
that's about it. In addition to working for Socal's marketing
department, I did legal work for all of the subsidiaries, and the
treasurer's office of Standard of Cal's financing work -- that is,

except for corporate securities -- just the whole spectrum of the

thing.

I wasn't doing this all by myself, I assure you. As time went

on, I had more and more people that I took on to work with me, and
without trying to be precise, I would say that at the time when I

became an advisory partner, I probably had a dozen people or so who
were working with me on these things.

There are a couple of points that I want to make about the

organization within PM&S. While there always was a strong emphasis
on antitrust law in the work we did for Standard, we covered many,
many other things as well. The emphasis on antitrust arose from the
fact that a company like Socal was always the subject of scrutiny,
challenge, suspicion. It's in the nature of life that the public,
political figures -- especially political figures who had an ax to

grind -- many, many academicians, professors, sociologists, what
have you, just assumed that a company of this kind was out to mono

polize everything they could. That meant that the company was the

target of political challenge -- lawsuits, public criticism, puni
tive legislative proposals -- at all times. That meant that we had
to spend a lot of time taking care that the things that the company
did -- its policies, its programs, its activities, the conduct of
its representatives -- were entirely compatible with the antitrust
laws .

Did that involve a certain amount of education, then, of the sales

representatives?

Indeed, yes. But there again I want to refer to what I consider to
be a constructive element of law practice. Now what we did continu

ously over the years was to review proposed programs of the company
of any kind before they were inaugurated to be sure that when inau

gurated, they would be perfectly compatible with the antitrust laws

and would not expose the company to -- I can't say to antitrust

suits; we had plenty of them -- but to well-grounded antitrust
suits. And we pulled it off. It worked; it really did work. The

company has had lots of antitrust cases, but very few of them were
ever lost on the merits. Mostly we were able to win them or to
settle them on very advantageous terms because of the pains that had
been taken.

You have asked whether that involved education of the company's
sales representatives, and the answer is yes, to a very marked

degree. Over a period of years, I and some who were working with
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me -- Jim Tingle was one, Dave Steffen was another -- spent a lot of

time traveling around at intervals to the headquarters points of the

company's various field marketing organizations, attending meetings
of the company's sales people to go over the ground with them. What

are the requirements of the antitrust laws as they apply to your
function? What can you do to assure that in the daily round of your
activities you can accomplish effective salesmanship, but without

getting your feet tangled up in antitrust concepts? We were giving
them a series of guidelines, or instructions, as to, "Be sure to do

this, and don't do that, and take care to do this, take care to do

the other things." It was a continuous process over quite a period
of time. It still continues today, I think, but these days the

staff lawyers for Chevron are doing that, rather than PM&S people.

Also, the company had periodic meetings at the home office of

its marketing management personnel from all over the place. Over a

long period of time, I always had a place on their program, a half

hour, an hour, in which to review current antitrust issues, problems
that affect the oil business and oil marketing, summaries of that,

little reminders of things to be careful about, and so forth.

I always enjoyed that work because, again, it was prophylactic
work. It was work in advance of the problem; it was designed to

keep problems from occurring and to keep the company out of diffi

culty rather than, again, being back in the same old position of

fighting over something that's already gone wrong. So I enjoyed
that thoroughly.

There have been a number of misconceptions even within PM&S of

just what was the function of our what we called Chevron group of

lawyers. In the first place, it's been a common assumption that we

worked on marketing department matters only. Well, we did work on

marketing department matters and were wholly responsible for the

legal health of that, but we also got into any variety of other

things for the company. Again, our group were pretty much the com

mercial lawyers for the whole range of Standard Oil Company affairs.

Also, there is to this day in PM&S a badly mistaken and very
stubborn misconception that the Chevron group works only on Chevron

matters; distinctly not so. We've always had a quite varied, non-

Chevron law practice. That was due to me. I never wanted to be a

one-client lawyer, and you can see that from the, to me, astonishing
mix of things that I did in my younger years. I wanted to keep that

up; that was where the fun lay, to me. I liked this variety of

doing all kinds of things, and I was determined I was going to keep
on doing that. So as the years went along, I acquired this other

client and that other client, I carried along some clients with me

from those earlier days, and so my group of lawyers always has had a

substantial amount of business for a variety of clients other than

Standard Oil.
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[Interview Continued: April 18, 1986]##

Hicke: I think we can start this morning somewhere in the late '40s or

early *50s. You became a partner in 1951?

Kaapcke: Yes.

Hicke: Is there anything that you can tell me about that?

Kaapcke: Just this: that was almost exactly ten years after I came to PM&S,
and I think I was thirty-five years old; yes, I was thirty-five. In
those days, the timing of the selection of partners was much more
varied than it is today. Today, after a group of associates has
been with the firm for seven years, a very close evaluation is made,
and the basic selection of partners is made. That doesn't mean that

somebody who isn't chosen is never going to make it, but it's a

watershed, you might say.

In those days, it could be at any time. I don't think, with
some exceptions, people were taken in in less than ten years; usu

ally it was longer than that. Some had come in already highly
qualified. Francis Kirkham, when he came with the firm, was a

vastly experienced man, and of course he was quite promptly made a

partner. There were cases of that kind, but by and large, the

waiting period was pretty long. I think that I was one of the ear
liest to be admitted as a partner after a period of ten years. Some
were taken in after fifteen or seventeen years and so forth.

I remember the people who came in with me. One was Al Brown,
who has been a friend of mine all of my life, all of my PM&S life.

He came to the firm the year after I came with PM&S in 1941. And
there was Larry Kuechler; Larry had been with PM&S about one or two

years before I came. We three came in as a group. Regrettably,
Larry died after not too many years as a partner. All three of us,

Larry, Al Brown, and I for one reason or another didn't have to go
into the military during the war, so we worked right along here, and
that may have contributed something to the fact that we were taken
in as partners earlier than was usual in that era. Needless to say,
that was a banner day in my life.

Hicke: We talked a little bit about the functions of the Chevron group.
Can you elaborate on that?

Kaapcke: Yes there are some things I can add.

One thing that may seem a bit strange to the casual observer is

that in the time that I've been as active on the Standard Oil work
as I began to be in the late "40s, the work has been divided between
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the domestic U.S. work -- domestic U.S. is a little too limiting,
let's say North America -- and the offshore work. In earlier times,
I think it was all more closely knit, but as things evolved, the

offshore work was done by one group and North America by me and my

group .

The work is really quite different. The offshore work, in very
large part, has had to do with the exploration and producing func

tions: the concessions that were obtained in the various oil pro
ducing countries or the potentially oil producing countries; the

preparing of concession agreements, looking after the legal aspects
of the administration of those agreements over the years as produc
tion was brought in and developed, and that kind of thing. Much
less involvement of a marketing type of work and of just general
commercial work.

As far as my part of it is concerned, I had never done and have
never done work addressed strongly to the exploration and production
functions. I won't say that I have done none; to the extent that

antitrust problems arose in those fields, they tended to come to me

because over a long period of years, I was not the only but a prin
cipal specialist in antitrust law, as applied to the oil company
activities. I had other clients in this area as well, of course.

But my focus was much more on the broad sweep of commercial law and

the marketing functions.

Hugh Taylor has, I think, over a long period of years special
ized, again I wouldn't say exclusively, but heavily, in the offshore

work; that is to say, the exploration and producing concessions and

that kind of thing.'

From my point of view, I could have asked myself, "Why didn't

you engage in some empire-building? Why didn't you try to take that

stuff into your fold?" I had plenty to do as it was, with the quite
broad reach of the company's affairs whose legal aspects came to me.

Also, with my continuing and determined effort to maintain a varied
law practice with a varied stable of clients, there was no attrac
tion for me to try to reach out and grab the other thing. In any

case, there was no need for it, because Hugh and the people that

were working with Hugh were doing a fine job. So why interfere with
that?

Hicke: Did you and he consult from time to time?

Kaapcke: Not really. If occasion specifically called for it, we would.
There have been numerous occasions over the years when we compared
views about things, but it wasn't really called for or needful in

the practice that I was responsible for or that he was responsible
for.
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Hicke: There was virtually no overlap?

Kaapcke: Very little overlap, yes. There's one further comment I might make
about that. The process by which those two sides of the law prac
tice for Chevron developed was evolutionary but quite logical, when

you think of the different types of work that are involved, and
indeed the different company personnel that are involved. The com

pany people who look after the foreign activities are a separate
structure from those who look after the domestic, and so it went.

I started to talk about domestic U.S., and then I said North

American, because the Canadian activities, rather naturally, fell
into my sphere of responsibility. The principal Canadian company
was Standard Oil of British Columbia. It had a refinery in the

vicinity of Vancouver, and marketing activity in British Columbia,
and to some extent, I think, in Alberta. That was quite like the
American activity of the company. Of course, I worked with Canadian

lawyers for the company: Lawson & Lundell were the law firm up
there in Vancouver. A fellow I had dealt with a great deal was
named Buck Mclntosh. Buck is his nickname; I can't tell you his
real name right now.

There was exploration and production activity in Alberta; I

never got in on that except possibly regarding some antitrust
elements .

Then the company in Eastern Canada had a half interest in an
outfit called Irving Oil Company, which was an importer of crude and
refiner and marketer. I never had anything to do with Irving
either. Then Standard of British Columbia became Chevron Oil

Canada, and I continued to be involved in its affairs over a sub
stantial period of time.

I am going to make this observation, and it's perhaps under
standable in light of what I've said about the different evolution
of the offshore and the North American work and the different kinds
of work. When I became an advisory partner and ceased then to be

fully active in the practice, and ceased to do Chevron legal work

anymore, there wasn't any partner in my group who was really senior

enough to take over as the head of the group. I induced Joe Bare to
take on that responsibility. Joe was part of the international side
of it, but in earlier years, he had something to do with domestic

matters, and so it seemed like a logical choice.

Very shortly after that, the two groups were combined with Hugh
Taylor as the ultimate head of the group, and Joe Bare as, I guess
you might say, deputy head of the group that had formerly been my
group. That really never worked.
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Why didn't it work? I think it didn't work because, as I say,
Joe Bare was and for some long while had been involved in the inter

national activities, and those fellows on the international side

weren't really informed of the kinds of legal problems that my
people were dealing with. They weren't knowledgeable of the people
themselves, so they ended up paying little attention to my people or

what they were doing.

Hugh Taylor became an advisory partner at the end of '85, and
Joe Bare has become an advisory partner. Presently, Harvey Hinman
has become the head of the combined group. Harvey is making a very
determined effort to get a grip on the whole activity, the combined

activity, and has become an activist group leader in the sense that
he wants to solve the problems that have arisen in connection with
the combination of the two and wants to reinvigorate and rebuild the

practice. I have hopes that the combined functioning will work in

the future, but thus far, it's been a disappointment.

Prophylactic Law

Kaapcke: I've said something about, but perhaps I should say a little bit
more about, what I understood to be my duties and obligations as a

legal counselor, as differentiated, for this discussion purpose at

least, from being a litigator. I've always conceived, for whatever
client I was working, that it really was up to me to become as much
involved in the activities of the client as I could.

I don't mean making the business decisions and getting involved
in their internal functions and organizations, but I mean becoming
knowledgeable about their activities and the kinds of legal problems
that would be likely to arise. That, it seems to me, leads to effi

ciency and to lower legal costs, because if you can head off the

legal problems before they arise you save endless amounts of time,
labor, money, disputation, litigation, and all the rest of it.

Fortunately, I always had a very friendly, indeed, personal
relationship with the people with whom I worked in any given
client's organization. I spent a lot of time, both socially and

otherwise, and just soaked up everything I could about the business
and what was going on. Let's put aside the filing of some lawsuit

against a client company or filing of a lawsuit by a client

company --it never seemed to me to be enough for the lawyer to just
sit back and wait for the client to bring a legal problem to him.

In the first place, the client is not going to be all that sen
sitive to what really is a legal problem until it's become a real
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legal problem; he's not in the same position that a lawyer is to see
it coming, to see the developments begin which can ripen into a law
suit. To the extent that I was fully informed about the nature of
the client's activities and business, I could detect those things
and make it my business to perceive, anticipate, and resolve the

incipient problem before it became a real problem. I've done that
over the many years that I did work for Chevron. I did that in a

very marked degree with Bay Area Rapid Transit District, for whom I

was general counsel over an eleven-year period, and have done it

with the general run of the clients whose matters I worked on over
the years. I'm really persuaded that I was able to do that effec

tively, and to do a better job for the client by taking that

approach to it .

Let's see if I can give you some examples of problems that I

was able to head off.

Yes. At some early stage in my working with the Chevron mar

keting people, I took note of the fact that the company at that time
was using in various aspects of its business a series of consignment
agreements for gasoline. A consignment agreement was one in which
the company would supply a reseller with gasoline or other petroleum
products, not by selling it to the reseller, but by placing it with
him on consignment, the company keeping title to the product, taking
risk of loss, keeping responsibility for the incidence of the rise
or fall of the value of the product, leaving the ultimate distribu
tion to the outlet involved, but in addition to retaining the risk
of loss and of the change in the value of the product, retaining the

right to determine the price at which the outlet would sell the

product. Thus at a service station, if the product were on consign
ment, the company would have the right to determine the price at

which that service station would sell the gasoline, or in the case
of a distributor at the wholesale level, the right to determine the

price at which that distributor would sell either to consumer
accounts or service station accounts that he was supplying.

According to the law at that time, that was all right; as long
as you had title, and the risks that I've mentioned, you were enti
tled to determine the price at which the product should be sold.

I became very concerned about that because, over the years,
there grew up and there existed a very sharply critical attitude on
the part of the public, on the part of political figures, about what
was seen to be complete oil company control of the pricing and
distribution of the products. I anticipated that someday there was

going to be an attack on these consignment agreements, and that they
well might not stand, even though they met all the common law tests

whereby the legality of the oil company's determining the price was
sustained. So I recommended to the company that they discontinue
those consignment agreements.
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It was not easily done. A lot of commercial negotiation and

rearrangements and so forth had to be accomplished: new types of

agreement fashioned and negotiated and agreed upon with the people
who had been consignees, et cetera. But the company accepted that

advice, and over a period of time, did convert its consignment
agreements into sale agreements and gave up that determination of

the price at the consignment level of distribution.

Well, lo and behold, along came a test case. It happened to be

against Union Oil Company, which also at that time was using con

signment agreements with many of its retailers, and the case went to

the U.S. Supreme Court. It was held that indeed, at least in the

case of a major oil company in its supply to resellers, the use of

the consignment arrangement did not save the pricing at the con

signee level from the Sherman Act.

The result of that was we were well out of the woods before the

attack came along. Somebody else had the expense and the burden of

the lawsuit; that all was saved to the Standard Oil Company.

Another example I have in mind is that at some stage in his

tory, and I couldn't tell you the date, Socal established a refinery
in Hawaii.* There hadn't been any refinery there before, and it was
the only refinery in Hawaii for quite a period of time. Later
another one was established by another company, I think called
Pacific Resources, but for some significant period of time, Standard
was the only company to be operating a refinery in Hawaii. In one

sense, then, it had a monopoly on refining in Hawaii; that doesn't
translate into any illegal monopoly, because supply of petroleum
products was ready to Hawaii from all kinds of other sources, but it

created a delicate situation, one that had to be watched. Natu

rally, the company was supplying, in addition to its own needs for

petroleum products for distribution in Hawaii, some of the other

companies doing business over there, to whom it made economic sense
to take product from that refinery rather than shipping it from the
West Coast. It made economic sense for the company, because it

meant that a refinery of a larger scale could be operated than if it

were supplying only its own needs.

I recommended to the company that in addition to supplying the
what are colloquially and perhaps very imprecisely referred to as

major oil companies, if some of the smaller distributors should seek

supply in Hawaii, it should give objective consideration to their

requests and where feasible supply them also. The company accepted

* Ground-breaking was in October 1958; refinery completed
October 1960.
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and acted upon that advice.

Sometime thereafter, a lawsuit was begun by the state of Hawaii

against Standard, claiming that it had monopolized the business in

petroleum products in Hawaii. Part of the case they thought they
were going to make was that the company was supplying major oil com

panies out of its Hawaii refinery, but not supplying the so-called

independents. They were wrong. We were supplying the independents,
and it won that lawsuit for us. I claim credit for it, I really do.
But that illustrates the prophylactic kind of law practice, rather
than, "Call out the fire department, a fiTe has broken out."

Policy Decisions

Hicke:

Kaapcke:

Hicke:

I have just a couple of questions on that. You actually, then, were
into the area of making policy, or at least recommending policy?

Yes, sure, because legal questions arise out of the formation and

implementation of policies, and if you're going to try to perform
your legal function in this heading-off-the-trouble way, you've got
to be recommending changes in policy or the initial adoption of

policies which would be on the safe side of the legal issues. I

didn't make policy decisions, obviously, but yes, policy underlay or
was involved in the legal recommendations that I made.

I must say that the Standard Oil Company was always the most

beautifully cooperative client. Instead of resenting a lawyer's,
you might say sticking his fingers in their business this way, they
welcomed it because they recognized the advantages and efficiency
and saving of ultimate legal expense that I've spoken about. They
have always been a very understanding and a very receptive client to

legal advice, and very quick to act upon it.

That doesn't mean that they just rush right out and do every
thing you say. They're entitled to review it with you, and go over
the ground with you, and be sure that you've come up with a sound

appraisal of their business, the potentialities for modifying their
business practice in one way or another, and the underlying legal
principles and so forth. It's not just "I bark and they jump,"
nothing like that, but still they've always been very receptive and

very ready to act upon legal advice.

The couple of situations that I've spoken to you about are

quite readily illustrative of that.

Can you recall any examples of policy-making?



92

Kaapcke: I can tell a little story about two of the people that I worked with
in Standard's marketing department. One of them is a fellow named
E. D. Thompson, Ed Thompson. He was the head of the dealer supply
organization in the company when I began to work on the company's
dealer contracts and policies and so on, back in 1948, anticipating
a possible adverse decision in that Standard Stations case. I con
tinued to work closely with him over the years until he retired.

Ed became a very, very close personal friend of mine. We used
to ride -- he lived in Orinda -- across the bridge together. He'd

stop and pick me up on my corner, and then we'd ride over to the

city in the morning and ride back in the evening together quite
regularly. During those rides, he'd tell me about the business, and

I'd tell him about the legal principles that affected the company's
business activities, with the result that both of us became much
more fully informed about the other fellow's activity and point of

view than he might otherwise have been. With the result that one

day, Hi 1 Iyer Brown, who was then the vice president and director in

charge of legal affairs for Socal, remarked of Ed Thompson this:

f*

The question was being discussed, considered, which of the company's
executives should be asked to take on the responsibility for some

particular assignment which involved potential legal problems as

well as the commercial functions that had to be dealt with. Someone

suggested that Ed Thompson would be perfect for the job, and Hillyer
Brown immediately seized upon that enthusiastically saying, "He's

exactly the right man. He has long experience in the business and
is thoroughly steeped in all of the business aspects of it, and he's
one of the best antitrust lawyers we've got." In a reflective way I

took as a compliment to me. [laughs] That was partly the product
of, you see, these rides across the bay that Thompson and I had

taken, as well as the fact that he and I were working very closely,
day to day, every day, on the legal aspects of his business.

Another element of that that was quite 'delightful to me; I've
treasured it as almost like being knighted, really. Thompson called
me on the telephone one day and said that he had devised a new pro
gram that he was on the verge of putting into effect. "But," he

said, "before I go ahead with it, I want to go over it with you.
Let's get together and sit down over this thing." He said, "I think
I've got the legal aspects pretty well worked out, but I want your
views about our policy." Perfectly delightful thing, and in part,
he was kidding, but not really. He meant it, because I had become
so steeped in the business side of it that he felt like calling on
me for that, and he, in turn, had become so steeped in the legal
elements that as he was putting his policy together, he was con
scious of and looking out for the legal implications. You can

really see this prophylactic function at work in that little story.
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Hicke: That sounds like an ideal situation going.

Kaapcke: It was a lovely experience. Over all of the years, one of the high
spots was that moment.

Another little tale, in a little bit different vein, but illus
trative somewhat of the same thing: The gentleman who succeeded

Thompson in that role was named Coyle Briggs, G. C. Briggs. Coyle's
job grew beyond just that. He became the head of the whole mar

keting activity for Socal in the western marketing area. There had
been formed a company called Standard Oil Company of California,
Western Operations, Inc., and Briggs became the vice president for

marketing of Standard-Western Operations.

During Briggs 's tenure, there was an awful lot of legislative
activity. Various bills were offered at various times in the U.S.

Congress and the legislatures of the various western states which
would limit, hamper, control, regulate the business of petroleum
marketing in various ways; various ways that we thought were

unsound, and consequently felt we had to oppose.

There were also various legislative investigations, and I'll
talk more about that at another time. But for some period, Briggs
was pretty active in appearing as a witness in one or another of
these legislative hearings to testify about the application of a

certain proposed piece of legislation to the oil business, and why
it wouldn't work, and all that.

One time we were up in Sacramento on that mission. I commonly
went along because of the obvious legal elements of any such ven

ture, and would help review the legislation with a person like

Briggs who was going to testify about the bill. Having a knowledge
of the company's business affairs, I could suggest things that he
could say about the impact of the legislation on the business, and
so forth.

On this particular occasion, we had done a lot of preparatory
work down here, but when we got up to Sacramento we sat down and had
a last minute skull practice which occupied most of the afternoon.
We had dinner. After dinner, we went back at it until maybe mid

night. As I left Coyle's hotel room that night, just for fun, I

turned back at the door, and said, "Coyle, if you go into that

hearing tomorrow and fall on your face, it won't be for want of good
legal counsel." He looked at me with a stricken look for a minute,
but he was a good fellow, and then he laughed and understood the

joke.

I'll interrupt to say that Coyle, like Ed Thompson, became a

close personal friend of mine, and I worked closely with him in the
same way that I did with Thompson. Our wives became friends.
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Coyle didn't say anything at that time. The hearing the next

day turned out to be a huge success, by the way. Coyle acquitted
himself brilliantly, as commonly he did.

But he laid for me. About two or three years later, I was

invited to give a talk at a meeting in New York City of the anti
trust section of the American Bar Association on a subject that had
to do with the field of law practice that I was engaged in: legal
aspects of sales and distribution. I decided that I was going to

make this a different kind of legal talk. Too many of the talks
that were given were too abstract, too theoretical, too heavily con
fined only to the legal principles involved. I wanted to make this
a talk of intense practicality, a talk addressed to the problems of

a businessman, and how the businessman and the lawyer should work

together, and what the lawyer can do for the businessman. I wanted
a heavy element of the practical workings of business, as affected

by these legal principles and legal problems I had a pretty good
foundation for that, having worked with Thompson and Briggs in the

way that I've described.

So I wrote my talk, and then I went to talk to Briggs about it

and give him a draft of it. I said, "Coyle, I've really tried to

get the businessman's point of view in this thing, and I'd appre
ciate very much if you'd review it and give me your comments; any
corrections, point out anything that strikes a false note; suggest
anything you think appropriate that would enhance this businessman's
flavor." He was delighted; he would certainly do that.

A few days later, we got together again, and he had some very,

very useful ideas about changing this and that. "Why don't you
emphasize this? And why don't you add that? This bit here doesn't

quite ring true," and so forth. I was grateful for it, made the

changes there with him on the spot, and then took my marked-up draft
with me. As I was leaving his office where this discussion took

place, he said, "Wally, if you go back to New York and fall on your
face, it won't be for lack of good business counsel." [laughs] But

again, there is the interplay, the close interplay of the legal and
the commercial functions, and I think it pretty well illustrates the

utility, the great advantage, of blending the two.

Another element of that advantage of blending the legal and the
business perspective is this, and I'm going to point again to what I

think is the economy that is served. That is, if you are quite
fully exposed to and knowledgeable about your client's business,
when a legal question arises, you can begin to deal with it without

starting absolutely from scratch. You're already pretty well
informed about what the course of his business is, the kinds of

problems that are likely to arise, what elements enter into those

problems. In each case you're going to have to stop and get imme-
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diate and particular facts, but you don't have to develop the whole
factual background for your legal advice, starting anew; you leap

right into the middle of it. Often you can deal, in a very short
time span -- and that means less charge for legal services -- with

something that is essentially a very complicated question, that a

lawyer coming to it totally new would have to spend hours and hours

developing.

So this prophylactic approach, or the blending of the legal and
business perspectives, could sound on the face of it as though it

might involve a lot of time and effort and therefore expense, but I

think in the long run it's cheaper.

One other little tale that I can tell to illustrate this thing
is this: we had an Eastern client who had some operations here in

Northern California but was buying an additional business from the
local owner. We were advising them regularly anyway in connection
with the businesses they already had in this area, but when this

particular transaction was brought to us, the basic terms of the

thing were set, the price was determined, and the general propor
tions of what was being bought were agreed upon. What was wanted
was the legal work to be done: the agreements to be drawn and all

of the documentation taken care of. So we went to work on that, and
carried it out.

When the thing was finished, the man on the other side, the

seller to our client, said to me, and I took it as quite a compli
ment, "Well, I want to thank you for your part in this thing. You
did just what was needed here. Somebody had to take hold of this

thing and push it through." You see, our client was Eastern-based.
It was not really convenient for a businessman to "take hold of it

and push it through" from our client's side of the transaction. So,
who was to do it? PM&S was to do it; I was to do it.

When policy questions came up, it was easy enough to deal with
those with our principal on the East Coast by telephone -- sometimes

by correspondence, more often by telephone. I was always
scrupulous, always have been scrupulous to observe the distinction
between policy and law, and to get policy decisions from the client.

Now, there are many minor things you can do, if you know which way
they ought to go, and you can take that for granted. It's ulti

mately subject to review by your client, but to keep moving, you do
that. But regarding the basic things that are important to the
matter at hand, you've got to be very careful to give your client
the opportunity to make the policy decision, because that's what
he's for. But we were able to do that.

I'd like to say that that way of dealing with things, of my

dealing with things, really reflects the people that I worked for in
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my younger years. They were all very much "get it done" kinds of

people. And that just soaked into me. Nobody ever sat down and

gave me a lecture about it, I just saw that that's the way they han
dled the matters that were a part of their law practice, and it just
soaked into me. It's the way to carry out a law practice. Of

course, there are other kinds of law practice, and some of them are
more conducive to a more scholarly and reflective approach. But if

you're advising business people in an active and continuing way,
you've just got to take this "get it done" approach to things.

I said something a little while ago that I think wants a little
bit of elaboration. I spoke of the fact that once I became an advi

sory partner I ceased to do work for Chevron. Of course, I did con
tinue to practice law in a less fully active way than I had before.
I kept a few clients whose work was not heavy and incessant and

pressing, whose work I could do and still relax a bit and take an
easier approach to law practice than I had over the many, many
years, and that has worked well. But that really wasn't apt to the

representation of Chevron. That's a very high-speed activity, and
one that simply will not wait. You've got to be ready at the moment

you're needed to do what is needed.

Further, I spoke of being reasonably fully informed about the
client's business. To do that in the case of Chevron, you've got to
be there regularly; you've got to be on top of things. There's

simply no way, in my estimation, in which one could perform on a

part-time basis the kind of role that I'd been performing. It's a

case of you're either in it, or you're out of it. I saw that I

couldn't carry on a more relaxed law practice and still try to keep
my oar in the Standard Oil matters. Certainly, you couldn't on a

part-time basis, advise the company in the way that I had been

doing. Perhaps there are more limited and more specialist roles
that one could perform on a part-time basis, but that hadn't been my
course of conduct over the years. So I just withdrew from working
on Chevron matters.

PM&S Practice Grout

Hicke: I wonder if you could talk about the organization and functioning of
the practice groups at PM&S?

Kaapcke: Okay. I suppose that there are as many ways of organizing and han

dling a practice group in a large law firm like this as there are

people performing that role. My way of doing it was, essentially,
to try to keep fully informed about what was going on in advising
the clients who came to my group of people, but to carry that out in
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an informal sort of way. I never had a written breakdown of

assignments to the various people in my group; I've never had a

written table of organization. I guess PM&S as a whole doesn't have
a written table of organization. Ease of access among the people
involved -- between me, and the other lawyers; between the other

lawyers, and me; the other lawyers among themselves -- easy and

friendly access one to the other, is very important.

I've always felt that to try to have a precisely defined orga
nization would get to be a kind of Procrustean bed; you become a

slave to the table of organization. That won't do. You've got to

be free to do what wants doing in the law practice at any given
moment, and not fuss and worry about what's protocol, what are chan

nels and chain of command, and all that kind of thing. No doubt,
there are kinds of organization in which more formality is required.
I doubt that it's useful in at least most kinds of law practice. I

think even in those organizations that need more formality, it no
doubt is also useful to try to maintain some elasticity so that

you're not imprisoned by your structure. But ease of access among
the people and informality was basically the way I liked to see it

done.

I spoke of the fact that in earlier times, when I was junior in

the organization, the function was one of telling the senior man
what he ought to know, and I tried to run my shop that way: give a

problem or a piece of business to one of the lawyers and look to him
to do it, but to keep you informed of the broader elements of the

development of the thing -- not the details, but the broad steps

being taken, the important turning points, let you know what the

important turning points are, and give you a chance to make sugges
tions or give advice about that.

I had my people send me copies of everything they sent out;
that enabled me to know what was going on without getting in the

way. I encouraged them also to come to me whenever they thought it

would be useful, leaving that pretty much to them, come to me for

suggestions and help when they felt that they would like to have it,
without much more specification of it than just that.

I encouraged them to bring me drafts of memoranda or documents
or correspondence, if they felt that having another eye upon it

would be useful, and that also aided my opportunity to contribute

suggestions at these important turning points that I speak of. That

was perhaps an adaptation of, but certainly heavily based upon, the

kind of experience that I had with my seniors when I was younger in

the organization.

The question arises, of course, where does the work originate,
and how is it delegated?
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The answer to that is kind of mixed. The business of new
clients or a substantial new segment of business for an existing
client tends to come in to the head of the group, and then he
decides who should do it: should he do it, should somebody else do

it, should more than one somebody else do it, or should he do it

with one or more people helping him? But once the process is moving
along, the work tends to originate quite naturally. The clients
feel ready and free to just raise questions at any time when they
come up; sometimes by formal memorandum and letter, sometimes by
phone call, sometimes just in the course of discussion of other mat

ters. There again, ease of access and informality is quite impor
tant to me.

Hicke: When you talk about the clients, the client might be Socal, but

within that organization, where does the work come from?

Kaapcke: Again, that's rather variable, but quite generally from the people
who are working with and on the particular undertaking out of which
the problem arises. It doesn't always go through the department
head.

Hicke: Would it go through Hillyer Brown?

Kaapcke: No. Now, there again, it would be different people who succeeded to

the job from time to time. It was Hillyer Brown for a long time,
then Jimmy O'Brien.

Hicke: Vice president for legal affairs?

Kaapcke: Yes. Bill Mussman followed O'Brien, and now Charlie Renfrew. Often
we would get assignments from such a person, any of us in the firm.

If one of the officers in the company or other personnel raised a

problem with Hillyer, he'd consider which person at PM&S was the
best to handle it. He'd call him up, get him down to his office,
talk it over, get it started. Much more often, though, once the

process was moving along the problems were immediately, directly
brought to the particular lawyer who was working on an aspect of the
business via the man in the business organization who was immedi

ately on the firing line. He would keep his superior informed. The

lawyer would, in the case of my group, let me know that a new thing
had come in, but it's a "cut out the middle man" sort of process.
Back to the old test again: tell the person in the supervisory role
what he needs to know, and meantime, get on with it.

I spoke of the fact that, quite generally, new clients or sub
stantial new matters for an existing client come to the department
head. It's really quite rare in PM&S, I think, that new matters are

brought to any one central person like the chairman, or the manage
ment committee. Business people don't know about that. They know
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that "So and so is a good lawyer, and I'm going to call him up about

that," or they know that so and so is a specialist in this and that

field, and they want to call him up about that.

Actually, PM&S functions pretty much like an aggregation of

smaller law practices under one roof. Each lawyer and each practice

group sort of builds and develops its own trade and its own reputa
tion in the community, and even the country at large, and throughout
the legal profession. I don't know how it would work otherwise. I

think it would be a terrible thing if all the work came into some

central source and had to be broken down and allocated. I don't

think it would work. I don't see how anybody could hope to perform
that kind of role, and perform it satisfactorily.

ftP

Hicke: How did you organize the work?

Kaapcke: One thing that I tried to do in my group was to delegate to one or

the other of the lawyers a particular segment of the work and let

him do everything that came up that involved that. Segment of the

work could mean a particular department of a client company, or it

could mean a particular legal subject matter, like work in the field

of credit, and loans, and credit cards, and things of that kind;
that would be a typical subject matter. Thus I didn't have to take

the time to assign specific pieces of work. You assign a hunk of

the work and then let that carry on like its own law practice and be

done by the guy to whom you'd assigned it.

At the same time, as I've mentioned, I tried to avoid putting

my people in a situation in which any of them became too much a spe
cialist. Just as I had always liked the broader and more varied
kind of law practice, I saw that no doubt my people would like that

too, and would grow by it. So I tried to give them varied work and

an opportunity to get different kinds of things.

My ideal was to try to be the sort of lawyer to whom the client

came when he had any problem. He might not -even distinctly recog
nize it as a legal problem, but he had a problem, something was wor

rying him. I liked to be the kind of fellow to whom the client

would come to discuss the problem, to determine in that discussion

whether there was a legal problem, to determine what kind of legal

problem it was: was it a tax problem, was it a labor problem, was

it an antitrust problem, or what?

ftP

Then we had to decide whether some specialist should be brought in.

Too often the client doesn't know, and doesn't want to have to worry
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about, "Well, gee, is this a problem that requires a labor lawyer,
or this is a problem that requires this or that kind of lawyer, or

maybe both kinds?" That ought to be the lawyer's role, and that's
the way I tried to work.

When you've concluded that perhaps a given type of specialist
should be brought in, assuming the thing was to some extent within

your own range, then the question is to what extent do you turn the

whole thing over to him, or to what extent do you continue to play
some kind of role? Very often you might decide that you'll continue
to handle the thing, just checking with one of the specialists your
self from time to time to be sure that you're moving in the right
direction, to be sure that your understanding -- assuming you have
some basic understanding of that field of the law -- is correct.
Check your final conclusions with the specialist, but you do the

work, and carry out the project for the client. That's one way of

doing it.

The other way of doing it, and it's quite frequently appro
priate, would be to ask the person in the specialized group within
the firm to take on the job. That's easily done in PM&S. Again
there's ease of access, and informality of approach works out.

I always made it my business, though, to keep informed, because
we start with the premise that the matter at hand is something that
comes from a client who regularly looks to me for his legal guid
ance. I'd keep informed about what was going on so that the client
felt that I was still looking out for him, even though somebody else
was on the firing line. Also, from time to time, I'd contribute

suggestions and ideas, because the specialist doesn't know every
thing about everything, and sometimes the guy who is not all that

specialized can have a bright idea, the more so simply because he's
not so heavily involved in the arcane learning of the particular
specialty.

Also you would have more knowledge of the client.

And the client's general affairs, yes. And how the conclusion

reached, or the decision made, or the course to be decided upon in

this particular situation, how it might impinge upon other elements
of the client's business. Yes, that's quite an important element in

the whole thing.

I dare say that all sounds fairly loose, and indeed, hazy and

nebulous, but by golly it works, and it's not as hazy and nebulous
as it might sound. It's a real working basis for conducting a law

practice.
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Hicke: Another part of the organizational discussion involves, I think, the

way in which one brings new lawyers into the group. Could you tell
me about that?

Kaapcke: I can't recall that I brought to my group partners who have served
in other groups. That has been done. No point of principle is

involved, it just didn't happen to happen. I don't recall that I

ever had a partner transfer to me from someplace else. I have on

occasion asked for, on the one hand, or accepted the suggestion on

the other, that an associate who had spent some time in another

group come over to my group, from time to time. It would be someone

who was doing a kind of work that I needed someone to handle for me.

I'll give you an example of that: John Hartman, now one of our

partners and handling the great bulk of the real property work that

comes to PM&S from Chevron, was an associate working in the Lane

group. He was working on real property matters at that time.

I needed somebody to practice real property law in my group,
because I had many property matters arise in the course of the mar

keting department's work: service station properties, properties
for distribution plants, all kinds of things.

Also, I had a client that operated a number of shopping centers

here in the Bay Area, and I just needed more manpower on that field.

I got John Hartman to come over to my group and work into that line

of endeavor.

Other such situations: on some occasions, the firm's employ
ment committee, if that's the right title, would engage a number of

associates, typically after they'd spent a summer here between their

second and third year of law school, but sometimes straight from the

outside. I would let them know that I needed a new associate, and

they would have one of the young people they'd hired come over and

see me, and if that worked out well, go to work.

On occasion, I was the first one to interview someone who later

was hired by PM&S. I think that these days, that probably follows a

more regularized channel than it did in those days. I think that

these days the committee that's in charge of interviewing and

recruiting new lawyers probably does the hiring, and the number they
hire is responsive to requests they've had from the various groups
for new people. But I think that the hiring pretty much channels

through them.

I can think of a number of cases, though, where I was the first

guy to interview someone, and said, "Hey, I want this fellow." I

just let the organization -- the bureaucracy, I was about to say --

know that I liked this guy I'd interviewed, I wanted him, I was
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going to hire him. You should keep in mind that much of what I'm

talking about involved PM&S during a very rapidly expanding era in

its history, so there was much more that was left to the occasion,
there was much more improvising done. I say much more; at least it

was characteristic at the time to a degree that probably isn't true
these days.

PM&S has got just short of 400 lawyers now, and I think I said
earlier that when I went to work here, I was the 45th: number 45 on

a list of 45. Then the war came along, and pretty soon, we were
down to 22. In that kind of expansion that followed later, you do

an awful lot by informality and improvisation. I'm terribly
grateful that it was so, because I would chafe under the restraints
of bureaucracy and formal organization. I'm much more comfortable
and feel much more effective when I'm, if I may use a very loose

phrase, making it up as I go.

Hicke: This discussion on the practice groups and how they work is very
helpful.

Kaapcke: I was also very fortunate, because my career here has covered a

period when that sort of thing could be done, and could be done

effectively. I've been lucky in many ways in my time here at PM&S,

having to do not only with the people I worked for in my younger
years, but the kinds of things that I came to work upon. Altogether
I've been shot through with luck for more than forty years.

Hicke: Sometimes luck is what you make it.

More Socal Work

Kaapcke: Yes. I'm going to go back to the Standard Oil thing for a bit.

I spoke of the fact that after I began to do a good deal of
Standard Oil work, largely on the advisory side, I still continued
to handle pieces of Standard Oil litigation under the old-time

theory that the lawyer handled the case who was advising the client
out of whose business the case arose.

You've made note of a case, Herzinger v. Standard Oil Com

pany .
* An interesting case, not an earthshaker by any means, and

* Herzinger v. Standard Oil Company et al.

190 F.2d 695.
( Cir. 1951)
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not a major case. Enough was involved to warrant a lot of work, and
careful preparation and handling, but not a blockbuster type of

case, by any means. I was doing the marketing department's work at

the time. There arose a case up in Nevada. Just outside Elko. A
service station caught fire and burned down, with most of the build

ings on the property. It was not only a service station property,
but the operator had other businesses -- a grocery store and a bar
and whatnot -- that he operated alongside. It was out in the

country, you know, kind of a focal enterprise for the area.

The fire occurred just after a tank truck had made a fill of

gasoline into the underground storage tank of the service station.
Suit was filed. The truck was operated by a fellow named [F. J.]
Odermatt, who was a commission agent of the company, not an

employee, but an independent contractor. I won't go into all of the
ramifications of that kind of relationship, except to say that we

believed, and I believe today that the commission agent kind of

operator is an independent contractor. For this purpose, that comes
down to the point that the company is not responsible for his torts.
Unless it otherwise is involved and negligent on its own, the res-

pondeat superior concept doesn't apply, shouldn't apply. There are

many, many cases that have been so adjudicated in the tax field. It

was litigated early on and determined conclusively. The point was

finally settled once and for all that, for example, the principal in
such a principal and agency relationship is not responsible for
social security taxes in respect of the earnings of the independent
contractor, and other related concepts of that kind.

We considered, and in this case took the position that if there
had been negligence, it was the negligence of Odermatt or his

employee, not the company's negligence. His negligence or that of
his employee was not attributable to us.

Herzinger, the owner of the premises, sued the distributor and
Socal asserting that negligence of the distributor -- he didn't try
to prove direct negligence of Standard of California -- had caused
the fire. And he relied upon the rule of res ipsa loquitur that,
because the fire had happened just after the delivery of gasoline
was made, the mere fact that the fire occurred raised an inference
that it was the negligence of the person delivering the gasoline. We

disputed that. We said that the premises were his, were under his

control, and therefore the doctrine of res ipsa loquitur, did not

apply.

An interesting element in the case: Herzinger was a very
enterprising fellow. This service station and business of his was
out in cowboy country, up in Nevada, and this fire was quite an

event; it came to be quite a social event. It was a hell of a fire,
and people gathered from all over the countryside to watch the 'fire.
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Herzinger got a couple of barrels and stretched a plank between the
two barrels. I guess the fire didn't involve his liquor premises.
He set up a little impromptu bar right there on the spot and began
to serve liquor to everybody who gathered around to watch the fire.

I'll give him credit, he made a few bucks while all of this other
disaster was going on.

When we had the trial, it was just like a slice of history out
of the Old West. It was quite a colorful thing, because most of the
witnesses were cowboys and some of the women from the farms and
ranches around the area. The trial was held in Carson City, Nevada,
in the federal court there. We had to call all these cowboys and
outdoor types of people as witnesses. They were very colorful;
their speech was very colorful and refreshing.

I remember one witness who was quite a key witness, as a matter
of fact. I don't remember what his role was, but he was a very free

spirited sort of fellow, and nobody was going to tell him what to
do.

When we had to call him to the witness stand, we had to go fish
him out of the saloon, which was across the street. [laughs] I'm
not saying that he was under the influence of liquor, but he was
over there in the saloon having a little something while he was

waiting to be called to the witness stand. He was a very colorful
fellow. The whole thing was shot through with those elements of the
Old West, fascinating trial.

In the end, we prevailed. I don't think the question ever had
to be reached of whether the commission agent was to be deemed the

employee of Standard Oil, or whether the independent contractor

relationship should be observed, because negligence in the first
instance wasn't established. The jury decided on that basic issue
in favor of the defense and against the plaintiff. They decided
that the res ipsa loquitur did not apply, and for failure of that,
the plaintiff had failed to prove negligence.

It was quite a dramatic time, because after the jury went out,
we were all waiting around in the courthouse there, waiting for the

jury to bring in a verdict, and it got to be later and later at

night. I think about 10 o'clock at night, the jury sent in a

request to the judge for clarification of the instruct i-n on res

ipsa loquitur, so obviously that was the turning point the case.

They didn't quite understand the instruction that had been given
them earlier. We scrambled around and drafted up a supplementary
instruction, and the other side cut it to pieces, and this and that,
and back and forth. Finally we put together a supplementary
instruction that the judge accepted and sent in to the jury.
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Then it was about midnight when they came in with their verdict

in favor of the defense. That was a very dramatic time. I've given
a lot of time to a case which was of only transitory interest, but I

must say it was a fascinating case for me.

Grand Jury Investigations

How They Arise

Hicke: I know that you were involved with several grand jury investiga
tions. What were they about?

Kaapcke: Not directly related to litigation, but of a kindred kind, are the

several grand jury investigations that I and others in the group

shepherded for Chevron over the years. And also the investigations
and hearings by congressional committees and various committees in

the state legislatures.

Let's take the grand juries, to begin with.

There was, over the years, a continuing apprehension or suspi
cion that the oil companies were always conniving, conspiring, to

set prices at the pump for their several brands of gasoline. Many
of the dealers of the several companies had that view. (Many of the

dealers of the several companies, for other purposes of their own,
contrived to have that view without necessarily really believing in

it.) Various members of the public had had that apprehension or

suspicion from time to time. That kind of suspicion was almost

endemic in the antitrust division and among people in the offices of

the state attorneys general looking at it from the standpoint of the

state antitrust laws.

It's baffling why that view should have been held, because

gasoline prices and prices of petroleum products at large have been

extremely volatile over the years, quite variable and changeable.
Not at all the kind of thing you'd expect in a conspiratorial set

ting; you'd expect price rigidity, sluggish, slow, price movement,
whereas gasoline prices have been all over the lot.

I think it was mostly just apprehension about the unknown.

People didn't really understand how the oil business worked, and for

lack of understanding they assumed that it was being done illegally.

Another curious aspect of the problem is that the greatest hul

labaloo arose, the most frequent incidence of investigations, when
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prices were down at rock bottom. Now you'd expect the squawks to

occur when prices were up. But over a long, long period of time,

running from the end of World War II until the imposition of what
I'll call the Nixon price controls in the early '70s, petroleum
products were almost at flat bottom, fluctuating, but down at a

very, very low level.

Hicke: Certainly compared to the prices that you paid in Europe, they were

very low.

Kaapcke: Quite.

Hicke: Of course, a lot of that was tax.

Kaapcke: Yes, right. The Europeans tax petroleum products very heavily.
Also, though, I think that in Europe there tended to be a less mul
tifarious participation in the business. In the U.S., everybody was

in the gasoline business: any number of so-called major oil com

panies fighting with each other commercially, competing with each

other, and people at every level of distribution competing; indepen
dent distributors of various kinds, dealers of various kinds, and so

on. Among the most active competitors were the various constituent
Standard Oil companies of the old Standard Oil trust that was broken

up back in 1911. We found ourselves competing with Mobil, Standard
of Indiana -- that is, Amoco -- Exxon, in addition to Shell and all

the rest of them, and competing with the independent refiners and
the distributors and dealers that they supplied. I don't think it

was quite that varied in Europe, and that may have had something to

do with the more stable prices in Europe.

I've said, from time to time -- not really in jest; it was

really true -- that at one point in history, we found ourselves

being investigated in one place because gasoline prices were too

high; in another, because they were too low; in another place,
because they were too volatile; and in another place, because they
were too rigid: all at one time. It was just a mishmash of confu
sion and misunderstanding, but we were always on the spot and always
being challenged.

We had antitrust investigations, grand jury investigations, one

by a federal grand jury impaneled in Phoenix. In that one, the

lawyer in the antitrust division handling the case was really out to

get us; he really wanted an indictment. He went to the greatest
lengths to try to find the evidence to justify an indictment.

Finally he recommended one to the antitrust division's headquarters
in Washington, and they disapproved, didn't think he'd found the
evidence to support the argument, to enable him to prove a case. I

guess he could have gotten an indictment from the grand jury, but
the antitrust division headquarters in Washington didn't think he
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had the evidence that would enable him to prove the case if an

indictment were returned. That's the case out of which arose that
so-called Continental Oil Company v. United States .* Have we dis

cussed that?

Hicke: No.

Kaapcke: We'll come to that.

Hicke: Yes, we're going to come to that in the "60s.

Kaapcke: Yes. Today won't do, it's too late now, but we'll come back to it

next time.

There was that one, then there was more than one in Los

Angeles. We had one in Fresno. We had one in San Francisco, all

having to do with suspected price fixing among the major oil com

panies. Nothing ever came of any of them; no indictments were ever
returned.

We had various investigations under state laws. There was more
than one by the state attorney general's office of one state or

another.

In those grand jury investigations, the role of the defense

lawyer is very, very limited. He doesn't have the opportunity to

appear before the grand jury. That's all a secret proceeding. The

government lawyers appear before the grand jury and present the evi
dence which they think should be presented in order to come to the

question of whether an indictment should issue. But only the judge,
the prosecuting lawyers, and the witnesses get to go before the

grand jury.

So the lawyer's role, really, is confined to one of analyzing
the issues, but here you don't know what's happening. How do you
know what's going on in the grand jury room, except what the wit

nesses, who are your clients, tell you when they're finished there?

Nonetheless, a pattern begins to emerge. You begin to get the idea
of what they're looking at, what they're trying to find. So the

lawyer's role is confined to trying to analyze what the areas are
that are being probed, trying to gather facts about that including
relevant documents, so that when they go in to testify the witnesses
have reviewed the objective facts and the documents that reflect the

facts, and not just be subjected to a lot of bully-ragging about

* Continental Oil Company v. United States of America, ( Cir.

1964) 330 F.2d 347.
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things they're not too well informed about. Or worse, have to

indulge in a lot of guesswork, and "Well, gee, I guess," and "Maybe
it could be so," and that kind of stuff.

Hicke: Did they have a fair amount of advance notice?

Kaapcke: Yes, because commonly massive subpoenas of documents are issued, and
before the grand jury ever hears anything, the antitrust division

lawyers will sit down and go over the documents, looking for things
that will indicate possible illegal behavior. So from the mere
calls of the subpoenas, you can tell what kind of thing they're
interested in.

All you can really do is gather facts and gather documents,
review them, try to discern what questions are likely to be asked
the witness, and then give the witness a chance to reflect upon the
issues likely to be raised so he can deal with it on an intelligent
and informed basis. Then, of course, when your witnesses are

through with their appearance before the grand jury, you have them
sit down and tell you what they were asked and what the responses
were.

*f

That builds up in the lawyer an ever-increasing familiarity with
what's being probed, what's going on, what the possible issues are,
and points of vulnerability, if any. But it's pretty largely a game
of blindman's buff. You're having to guess a lot as to just what is

going on and what questions are likely to be put, so there's a spe
cial handicap there in trying to do an effective job of advising the
witnesses. Of course, the basic advice is: "You've got to go in

there and tell the facts as you know them." There's no question
about that. But there are matters of, "if they get into this, here
are some documents they're going to show you; you ought to be
familiar with them so you won't be groping and gasping for air in

there in the grand jury room," that kind of thing.

In the meantime, of course, the top level officers of the com

pany are vitally interested in what's going on. You want to be in a

position to report to them from time to time that the thing has
taken this turn or that turn: "It looks like such and such is going
to happen. I feel confident that there won't be an indictment," or

maybe there will be, and so on it goes.

We had a number of those. It's litigation in a sense, but even
more difficult than handling a piece of litigation because of these
disabilities that you're under.
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Next time we sit down, I want to talk about some of these con

gressional committee investigations because they were equally formi

dable and even more recurrent and pressing upon us than the grand

jury proceedings, which were a sometime thing. But for years we had

just a regular schedule of investigations and hearings to deal with
before state legislative committees and committees of the Congress.

Hicke: These were mostly Socal?

Kaapcke: Yes, I'm talking about Socal.

I've had other clients that had similar things to go through,
but nothing like in as repetitive or concerted degree as in the case

of the oil company. Oddly, when the price controls were imposed,
the very depressed level of prices sort of fell away or was over

come, and a very considerable amount of stability came to charac
terize petroleum product pricing. It's hard to say why. Of course,
there were all the pressures of the shortage of crude oil, which
came about in the early '70s, and then the advent of OPEC, and the

OPEC increase of prices of crude -- that kind of thing. But there

was also some element of this -- and I've seen it every time that

we've had price controls, in every line of business that I am

familiar with -- the businessman's natural impulse is to want to

get, as completely as he can, whatever price is his ceiling. So

he's always reaching up to try to adhere to that ceiling. Part of

that motivation is not only to get the most he can for his product,
but it's the apprehension that if there is some revision in the

ceiling price levels, and his prices are down, they may pick, as a

base period, a time when his prices are down. Then he's stuck with
a low ceiling. So he's always pushing up against the ceiling. That

contributed, at least in some degree, to the stability of prices
which obtained under price control, as contrasted with the very
great volatility of prices that existed in the pre-price control

times .

Hicke: Okay, that's a good stopping point for today.

Continental Oil Company v. United States

[Interview continued: April 25, 1986]##

Kaapcke: I have mentioned very briefly the numerous grand jury investigations
that Socal had been involved in, and I'd like to go back and mention
a couple of those more specifically and elaborate a bit about them.



110

The most major one that we had to deal with involved a grand
jury that was impaneled down in Phoenix, Arizona. The investigation
and presentation to the grand jury was handled by a gentleman from
the Los Angeles office of the federal antitrust division, Stanley
Disney. I don't know what it was that started Disney on the inves

tigation in Phoenix; I don't know what had happened that ought to be

investigated or what led him to an apparent conviction that there
had been a conspiracy and that he wanted to get to the bottom of it.

At any rate, the grand jury was impaneled, and it became rather
obvious that Disney was out to get an indictment, and that he

thought if he could only find it there would be evidence of a con

spiracy. He proceeded in the most persistent and diligent and

implacable way. He called some witnesses back time and time and
time again; apparently, he just couldn't believe what he heard when
the things that were said, whatever they were, didn't seem to reveal
evidence of a conspiracy.

During the course of this investigation, I and lawyers for

other of the companies that were being investigated, followed what
is quite a usual practice: that is to say, before a witness from
Socal would go in, in response to a subpoena to testify, I would go
over the background of the thing with him, describe as best I could,
from what I was able to learn, what the nature and scope of investi

gation was, the areas of questioning that he would be likely to

encounter. I would try to give him some idea of what was coming,
some way of gathering his recollections and being prepared to answer

questions that were put to him in a somewhat thoughtful and orga
nized way, instead of just being met with a bucket of water in the
face.

Well, how do you learn what's going on, in view of the fact
that lawyers can't go into the grand jury room, other than the gov
ernment lawyers, of course?

The subpoenas you receive, the documentary subpoenas them

selves, tell you a good deal about what's being focused upon.

Secondly, as your witnesses go before the grand jury and tes

tify and come out, as soon as they come out of the grand jury room,

you sit them down and go over with them what they were asked and
what their responses were. That gives you further and more specific
ideas of the areas of inquiry. That enables you to refine and per
fect this process I've described of sitting down with the subsequent
witnesses ahead of time, gives you an idea so that you can report to

the client company what's being dug into and how it looks like it's

going.
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In these situations, I and the lawyers who were working with me
on this for Socal were not only acting as counsel for the company,
but we were acting as counsel for the witnesses because, of course,
the witnesses were the guys that Disney hoped to find were involved
in some kind of conspiratorial activity. We wanted to know, for
their benefit, as things went along, just where they stood and
whether it looked like they might be involved in an indictment, all
of which gives you a running jump. If there is an indictment, then

you start to represent them in the trial of the case. Of course, as

you interview the witnesses who come out of the grand jury room,
naturally you make notes of that and have them typed up so that

you've got them available for future reference.

Hicke: And there were other oil companies involved in this?

Kaapcke: Several. I can't name them all: Continental Oil Company was one;
the variety of oil companies that were marketing in the western area
at the time, at least the so-called majors.

Disney, apparently in frustration over not really being able to

put together evidence of a conspiracy, did a very unusual thing. He
issued subpoenas for the lawyers' notes of those interviews. He not

only subpoenaed the companies, he subpoenaed the lawyers, figuring
that probably the lawyers still had them in their possession rather
than having turned them over to the clients, which was certainly the
case with me.

Hicke: This is the debriefing?

Kaapcke: Yes, the debriefing memos , right. The matter was complicated by the
fact that -- and I think I initiated it -- there had been an

exchange of debriefing memos among the lawyers. That is to say --

let's take Continental Oil Company, because they were involved in
the lawsuit that I'll talk about in a moment, with us. Their lawyer
gave me his debriefing memos of the witnesses from Continental who

testified, and I gave him mine of the Socal witnesses. That was
done among other oil companies as well.

I initiated that because Disney was being so persistent, and
the word I used a moment ago, implacable, about his efforts that I

just felt I had to know more about what was going on than I could
discern simply from the Socal witnesses who appeared. So we did
make that exchange.

I dare say that Disney had heard about that somehow, because
the government took the position that that exchange had resulted in
a waiver of the attorney-client privilege; in other words, people
external to the immediate attorney-client relationship had been

given the documents, and Disney said that constituted a waiver.
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That appeared when the several oil companies made a motion to quash
those subpoenas on the ground that those documents were covered by
the attorney-client privilege. Not so, said the government.

We all went down to Phoenix and had an argument that lasted the
better part of a day. And Disney's point about waiver was made. We

argued that there was no waiver, because the exchange was among law

yers involved in the common advice of clients about, and handling
of, a common legal proceeding: that is to say, the grand jury
investigation. There was some authority -- not much, just about two

cases, and I think they were both state cases at that -- two cases
in the United States on that point. They were in our favor.

The government said, "Not so. There really isn't a legal pro
ceeding until an indictment is brought. This is just an investiga
tion, so those cases don't apply."

I'll never forget the reaction of the judge; he was an unusu

ally phlegmatic fellow. He sat there during all the course of the

argument, said hardly anything, except at lunchtime, he said, "We
will take a recess until 2 o'clock."

We came back after lunch. I guess the arguments had been com

pleted by then, and the only other thing I heard that judge say was,
when we sat down, "Motion's denied."

That is important.

Then we had the problem of an appeal, and that had a lot of aspects
to it that are fascinating; I won't go into them, because it'll get
us into legal particularities that aren't especially germane here.

But we did appeal to the Court of Appeals for the Ninth Cir

cuit, and the court sustained our position; reversed the trial

court, and ordered the subpoena vacated. That certainly was a high
point in my legal career, and in the representation of Socal. It

was scary, you might say: there we were on the edge of the cliff.

I think it was a very important case for another reason. I

really felt that if this subpoena had been sustained, it necessarily
would have resulted in a very fundamental breach of the attorney-
client protection. I don't see how you could effectively advise

people if you were subject to having to disclose your notes of your
discussions with your clients of that kind. I think it was crucial,
really, to the jurisprudence of the country that those subpoenas be

quashed.

What was the basis for the reversal?
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Kaapcke: The court of appeals sustained our position that the lawyers among
whom the exchange had been made were indeed involved in advising
clients in their representation in a common legal proceeding, judi
cial proceeding, so they sustained our basic point there.

A Proceeding in Los Angeles

Kaapcke: I'll refer to another grand jury proceeding which took place in Los

Angeles, also handled by Mr. Disney.

I do know what started this one. At a particular juncture, the

prices of service station dealers in Los Angeles were raised sub

stantially, and all at about the same time.

Apparently Disney had the view, or perhaps had some information

to suggest that the dealers -- not the oil companies, the dealers --

had gotten together and arranged to do that. But of course, he

wasn't so much interested in indicting dealers. I'm not saying he

wasn't interested in it at all, I'm just saying that what he really
wanted to do was to find out whether one or more oil companies had

had a hand in that and organized and orchestrated it. His baleful

eye of suspicion fell, of course, upon Standard of California.

Fortuitously, not long before the occasion when these prices
went up, the dealers association down in that part of the state had

had a convention. The Socal man who held the job of dealer rela

tions manager had been asked by the dealers association to come down

and make a speech before their convention, and he had. Disney

thought, "Here's the connection." That Socal man was Bill Shinn.

In what with me and with the company's marketing people was

just everyday procedure, before Shinn went down there he had talked

to me about it. He had shown me a draft of his speech; I had gone
over the speech with him. I had further gone over the possibilities
with him that some of the dealers might try to engage him in a dis

cussion about retail prices, and had admonished, really repeating

standing admonitions that I had given many times to the marketing

people, that if the effort arose to involve him in that kind of dis

cussion, he was to say very firmly and flatly that he was not at

liberty to discuss that subject, and if it were not dropped immedi

ately, he was to leave town.

Bill was perfectly well aware of his legal responsibilities and

perfectly well aware of what he should do if any improprieties were

suggested to him.
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I was satisfied that Shinn had not done anything that would
connect Standard of Cal with this upward lift in prices, and Shinn
so testified when he went down there, according to his later

debriefing reports to me. But I think Disney couldn't believe it.

He had him back again and back again; he just couldn't believe it.

For lack of having proven anything in that way, Disney began to

subpoena a lot of records from Standard of Cal, and we had subpoena
after subpoena after subpoena. He'd get one batch of documents, and

they wouldn't show anything, and then we'd get another subpoena, and
those documents wouldn't show anything. Then we'd get another

subpoena.

During this time we were talking with Mr. Disney frequently
about interpretations of the subpoena or scheduling the production,
or maybe we'd say, "instead of sending them down, we want to bring
them down, because there are some things about the formulation and
use of the papers that you've asked for that we think you should

understand, and we'd like to describe it to you." That kind of
stuff.

We finally got to the point where we said, "Look, you don't
have to issue these subpoenas all the time. Why don't you just
write us a letter and tell us what you want, and we'll get it to

you?" "Fine," he would do that. And he started doing that. Then
it got to the point where we said, "Gee, you don't have to write us,

just call us on the phone, tell us what you want. We'll get it

together and bring it down and present it to you." I think by that

time, Disney had come to rely upon us -- by us I mean myself and Jim

Tingle, who was working with me on the thing -- and was willing to
do that, figuring that we'd deal with him honestly and honorably.

We did go down, and frequently. For example, he subpoenaed a

lot of records that underlay the company's consideration and

approval of action upon recommendations from the field for price
adjustments, up or down, all of which isn't done just on the basis
of oral discussions.

It was then, and probably still is, quite a procedure of docu
mentation. You start off with a market survey. Somebody goes out
and just rides the town and notes down what the prices are at com

petitive stations all over town, and that goes into a survey report.
Then the survey report is translated into some kind of a summary
report, and that into some other collation. Finally, all of that

lays the foundation for a recommendation that goes from the retail

manager to the marketing vice president, to change this or that

price.
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Those forms aren't self-explanatory on their face. They're
self-explanatory to somebody who knows the process, but -- I'm just
using this as an example; there were other papers of similar char
acter -- on their face, they would leave one asking, "What's all

this about?" We didn't want Mr. Disney to be stumbling and lurching
around through a bunch of papers whose purposes he didn't understand
and whose uses he didn't understand, because, for lack of under

standing, he'd see ghosts here and portents there, and we thought it

would be much better if he understood exactly what was going on.

We went down many times to Los Angeles, sat down with him, and
went over things of this kind, explained why the form had been
devised in a particular way, why this information was necessary or

useful to the management, what this little box down here is intended

for, the process whereby these papers go from one level to another
in the company and finally wind up at the marketing vice president,
what his action is, and so on. We really wanted him to understand

this, because we felt that understanding would lead him to conclude
that he didn't have anything here, whereas confusion could lead to

anything.

We had gone through this process with Stan Disney so often that

by this time, he was calling me Wallace, rather formally, he was

calling Tingle, Jim, and we were calling him Stan.

I was perfectly delighted when one day after one of these ses

sions, he said, "Well, I'll say this for you fellows. You're cer

tainly the best explainers in the business." That really capped the

thing, because finally the grand jury was dismissed, and no indict
ment was brought .

There's another example in what I've just recited of the use of
what I've referred to as legal counseling; prophylactic law prac
tice, I've also called it: that business of going over his speech
with Shinn and things that might come up while he was down in Los

Angeles, and how he should handle himself, what he should do to

avoid getting drawn into a questionable situation.

Trouble Prevented

Hicke: Do any more examples come to mind?

Kaapcke: I can give you another example of that that's fairly dramatic. This
next occasion didn't result in any investigation, but it's just
another example of the prophylactic law practice and its value.
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A group of independent petroleum jobbers, gasoline jobbers, was

having a convention up in Reno. The then Socal marketing vice

president was asked to come up there and make a speech to them on a

subject of common interest. Typically, that subject would be just
the current economic situation relating to gasoline distribution,
what looks to be ahead in terms of possible supply-demand varia

tions, and that sort of thing, which, of course, is of great
interest to everybody in the business; perfectly legitimate to talk
about .

I'd given the same course, you might say, to him as I had to

Shinn and the other marketing people. He went up and made his talk,
and then after he'd given his talk -- the association had a hospi
tality room -- stopped in to be friendly and have a drink with the

group. And indeed somebody did try to involve him in a discussion
of price-setting. He immediately refused to talk about it. Sec

ondly, he went right back to his hotel room, closed his bag, went
down to the desk, checked out of the hotel room, saw to it that the
clerk made a note of the time when he checked out, went to the air

port , and came home .

That can save untold hours and dollars of expense in with

standing investigations, lawsuits, and that kind of thing. So

there's another example of what a prophylactic law practice means.

An Indictment in Jackson Hole

Kaapcke: Just by way of an amusing illustration of a grand jury investigation
and proceedings founded thereon, I'll refer to one that took place
in the federal court in Wyoming. This one involved the charge that
some dealers in competing brands had gotten together and by agree
ment fixed the price of retail gasoline in Jackson Hole, Wyoming,
and environs.

Here again, as always, the Standard Oil Company, and no doubt
the others involved who supplied the dealers in that area, got sub

poenas. I think a few Socal witnesses were called, the question
again being, "is this something that's been rigged by the oil com

panies, or is it just a frolic of the dealers' own?" Ultimately an
indictment was brought against some dealers up there, but no oil

companies were indicted.

The dealer activity revealed, if it weren't for the fact that a

federal crime was involved, an almost charming naivete, because they
had not only gotten together and agreed to establish retail prices
at a certain level in the area, but each of them had posted a bond
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that he would adhere to that price level and that if he failed to do

so, he would forfeit a certain amount of money. That's almost a

conclusive demonstration of a lack of any real criminal intent, a

total failure to understand what the legal rules of the game were.

I'm sure that the judge was very substantially affected by that

naivete, and in the end the dealers were very lightly dealt with:

suspended sentences or something of the kind.

That about covers what can be useful in an illustrative way
about these grand jury investigations.

Legislative Investigations and Hearings

Hicke: What about the legislative investigations and hearings?

Kaapcke: The time period, again, is the '50s, probably the latter half of the

'50s, and all during the '60s. On what seem to be now almost innum
erable occasions, Standard of California representatives and I were
called upon to attend congressional hearings in Washington, both
Senate and House, and legislative investigations, either Assembly or

Senate, in numerous of the states. Let me name some of the states:

Hawaii, Washington, Oregon, California, Arizona, Utah, Idaho; I

never had to go up to Alaska, never had to go to Nevada. But time
and time and time again I was in each of those states; many, many
times in Sacramento; many, many times in Washington.

Sometimes those hearings would concern a particular piece of

legislation that had been proposed. Frequently we would attend on a

voluntary basis in order to present our reasons why that piece of

legislation shouldn't be adopted. Typically those bills were

designed to limit or control the oil companies in some way, typi
cally control in some way their pricing discretion. Other subjects
came up too, but quite commonly, it had to do with petroleum product
pricing and the effort to establish limits and controls on what an
oil company could do in its pricing.

At other times, the hearings would not concern specific legis
lation but would be of an investigative nature. Sometimes we would
volunteer to appear and present testimony at those investigative
hearings, because we felt it better that whatever committee was sit

ting hear from us about what, in our perspective, was going on, why
we were doing the things we were doing in our petroleum product
pricing, or in other elements of petroleum marketing, so that the
committee wouldn't just hear from the critics and the hellraisers.

They'd hear from us, and hear our explanations as to why what was
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going on was a perfectly normal, economic supply-demand kind of a

thing.

Sometimes, though, the hearings were quite hostile, and we

appeared in response to committee subpoenas .

Hicke: Who was hostile?

Kaapcke: I'll just name a couple of names: Estes Kefauver, at one time, was
on a big terror binge against the oil companies.

Hicke: Did you testify before his committee?

Kaapcke: I don't know that I testified. In that particular one I went along
with the Socal people.

I accompanied the Socal officer who testified. I drafted his pre
pared statement. I also went over with him at very great length,
and in great, great detail, the areas of inquiry, questions he was

likely to be asked. There had been a subpoena duces tecum, so the
committee had a lot of Socal documents, and I would fish out some
letter or memo or telegram and say, "Now, they've got this, and they
may try to read into it such and such; you're going to be asked
about this telegram. We've gathered the facts about the situation
referred to in the telegram," which he wouldn't necessarily have in
his own mind immediately. "Here are the facts, and if they ask you
about this, here's what underlays it." So he'd be ready to answer

questions about it.

Hicke: Who was the Socal officer?

Kaapcke: That was Howard Vesper, who at that time was Socal 's chief marketing
officer. And that's the way it went. Kefauver thought he was just
laying a trap for Vesper. He'd spring some telegram on him and say,
"What about this? What about that?" We had been able to anticipate
just about every darn thing that he asked. We'd been able to

anticipate which documents he was going to quiz Vesper about, and
Mr. Vesper just came through in the most beautiful fashion, because,
of course, he was a highly intelligent man, just encyclopedically
informed about the economics of the oil business, about the activi
ties of Socal in various ways. He was fortified by our prior
ability to prepare him on particulars like this letter, and that

telegram, and some other memorandum.

Another was a situation that arose after the, I'll say intru
sion of OPEC, after the formation of OPEC in the early part of the
'70s, its substantial boosts in petroleum product prices, and so on.
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There were a number of hearings of a committee chaired by
Senator [Henry "Scoop"] Jackson of Washington. He was determined to

find illegal activity on the part of the oil companies. Never did,
but it wasn't for lack of trying.

Hostility is an inadequate word for the context of those hear

ings. They came to nothing; he found nothing.

Hicke: The Kefauver hearings were broadcast on television, if I recall

correctly.

Kaapcke: Yes, and so were the Jackson hearings.

Hicke: Do you think that had an effect on the proceedings?

Kaapcke: I don't know. It didn't on us. We were sitting there, responding
to questions that were put. We were so intent on the questions and

the answers and the dealing with the situation that I wasn't, and I

don't think the Socal witnesses were particularly conscious of the

fact that a television camera was upon them; that's an extraneous

element at a time like that.

Jackson was, for damn sure, conscious of it.

Hicke: That's what I was wondering: if that might not have contributed to

the problem.

Kaapcke: I'm going to be nasty here, but justifiably nasty, I think. Both

Kefauver and Jackson saw their particular attacks upon the oil

industry as a vehicle for achieving the presidency of the United

States.

At an earlier time, we recurrently had hearings into various

aspects of petroleum marketing chaired by Congressman James Roose

velt, who was the chairman of the House Subcommittee on Small Busi

ness of one of the House committees.

Sometimes Roosevelt had specific pieces of legislation before

him; more typically, though, he did not, and they were in effect

investigative hearings.

The first one of those was in the *50s. The Socal witness who

appeared was E. D. Thompson, then the manager of the dealer depart
ment of Socal. I appeared with Thompson and testified, too. At

later hearings, Mr. Briggs, whom I've referred to before, appeared
as the Socal witness. I appeared with him and testified also.

Thompson did a very inventive and constructive thing. He con

ceived the idea that we ought to have the record of the testimony,
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on behalf of Socal, at these hearings printed and sent to all of the

dealers to say in substance, "These are questions that are being
asked at the hearings in Washington about your business and our part
in our supply to you. We want you to know what we are saying about

you and us and our relationship with you."

That was a perfectly marvelous concept. In the first place, it

was a demonstration to the dealers of the company's completely open
and aboveboard position with them, and also the company's open and

aboveboard position with the congressional committee: "Just lay it

all out before everybody; let them have a look at it. If he thinks
we're lying, let him tell somebody so." And that was repeated on

more than one occasion. Mr. Briggs did the same thing with the
record of testimony that he gave before committees in Washington.

I think I've said something about this before, but I'd like to

repeat, if I've said it before, something about the origin of these

congressional inquiries and hearings, especially as they relate to

petroleum product pricing.

By classic concept and understanding, conspiratorial ly estab
lished prices may be suggested by rigidity of pricing: prices that
are very slow to change, and in which the changes are very, very
minor. That was never the case with the petroleum product prices
during this period when we were being put over all these jumps.

The commercial, the economic problem was quite the reverse: it

was the extreme volatility and changeability of prices. They were

up and down and sideways; today it's something, tomorrow, something
else. Quite the reverse of an indicium of conspiratorial activity.

Why then the investigations?

I think they were not initiated by or in the interest of con

sumers, but quite commonly by and in what was thought to be the
interest of retail dealers, because all these price swings and all

this turbulence and instability in the market were very uncomfor
table for the dealers, very uncomfortable for the oil companies,
too; very hard to deal with, very hard to meet. You had a competi
tive situation, and it was changing all the time.

Despite the efforts of a company like Socal to explain to its

dealers what was going on, and why they made the price moves they
did and so forth, all of this was not really understood by the
dealers and for lack of understanding, there was suspicion. Because
it was an uncomfortable time, there was hostility, and for lack of

anybody else to blame, it had to be the oil companies' fault. So

dealers and dealer associations would complain to congressmen and
senators and to state legislators, and dealer associations would
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draft legislation in the hope, or with the intent, that it would

alleviate some of these pains. Almost universally the legislation
was ill-conceived, counter-productive, of lousy draftsmanship --

everything was wrong with it. But that was the source of these

things. The effort really was to bring about legislatively a price

rigidity. It was really a negation of the free market.

Hicke: That would indicate a real problem?

Kaapcke: Right. It was a counter-economic and counter-free enterprise kind

of thing that was being attempted. Those unstable conditions per
sisted for quite a number of years. During all that time, we had

all of this thing to deal with; the same sorts of things underlay
these grand jury investigations, of course.

I said a moment ago that I thought the attempted pieces of leg
islation and the investigations were not initiated by or in the

interest of consumers, because during this period, with aberrations

and jagged graph lines of price movement up and down, prices quite

generally and continuously over a long period of time were down at

rock bottom. You could buy gasoline for twenty cents a gallon at

times, which seems like the impossible dream. I rejoiced the other

day when I got gasoline for seventy-four cents a gallon.

Hicke: That was a bargain.

Kaapcke: You bet.

But to some extent, of course, the consumer, the retail buyers
of gasoline, developed a feeling of suspicion and hostility toward

the oil companies because, first, the prices in an absolute sense

weren't uncomfortable, but the consumer tended to be bewildered by
the volatility of the prices, didn't understand it. Not under

standing it, resented it; resenting it, thought there must be some

skullduggery someplace. So to some extent consumer attitudes per

haps got involved in this thing. But the real root of it all was

the effort by dealers and other petroleum products middlemen to try
to do something to ease their competitive problems and their com

petitive situation.

Hicke: Was the sheer size of the company a factor?

Kaapcke: Of course. A lot of people from all walks of life are at least

uncomfortable with, and perhaps suspicious of, and sometimes even

hostile to mere size. I've often thought that the petroleum
industry is possibly the foremost example in the modern world of an

intensely competitive business, and one which is highly efficient in

bringing the product out of the ground, through the refinery, the

distribution channels, to the consumer, whether it be a commercial
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or an industrial user or the driver of an automobile. Not

withstanding that, we were the target over all this period of

repeated assertions that the industry was noncompetitive and

conspiratorial ly run.

The proof of the pudding is in the eating. I can't claim that
there was universal success on the industry side of these legisla
tive efforts. Here and there and now and again some bill would be
enacted that in some way would try to crimp the freedom of action of
the oil companies in their pricing and other marketing activities.

We didn't lose any of the big ones, though. We didn't lose any
fight that really broke the machinery, you might say.

Government now seems to be much more tolerant of these gigantic
mergers and antitrust actions, and is focusing less on antitrust
than before. Is that a fair assessment?

Kaapcke: I guess my response to that has to be political. I'll say various
of the democratic administrations, democratic officeholders, never

really believed in free enterprise. Now we have an administration
which believes in free enterprise.

Back to some of the legislation. Often some bill when enacted
would have been moderated by our protestations that this or that
element of the thing was very, very counterproductive, very destruc
tive. We gained some hearing and understanding on the part of leg
islators about that so that a bill would be passed, the worst fea
tures of which would have been eliminated and finally what was

adopted was still undesirable but not really critical to our funda
mental way of doing business in a free enterprise manner. I would

say that over all of that time, substantial success was accomplished
on the oil industry side of these issues. And substantial success
was enjoyed in avoiding the issuance of indictments. I can't say
that none was ever issued -- some have been issued -- but in the
broad sweep of the thing there was substantial success there. Also

very substantial success was encountered, I think, in keeping down
the number of major and troublesome lawsuits and in defending and

handling those that were filed.

Commonly suits would be filed and some settlement worked out, a

settlement that didn't involve changes in one's fundamental way of

doing business or major payments and damages. Sometimes the figures
got fairly substantial, but still less than major in the overall
context of the business of a company such as Socal. The reason we
were able to settle those cases on what I'll call successful terms
was that the company exercised the most continuous and assiduous

diligence in undertaking to run its business in accordance with its

legal responsibilities and to seek and act upon the advice of attor-
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neys , which resulted in the lack of any real substantial amounts for
the lawsuits.

Again, I think that era was a substantial vindication of the
activities of several oil companies and, most importantly to me,
Standard of California, or Chevron as it is today.

It certainly was a major contribution that you made.

I think so, but that's me talking.

I must say that in speaking of the results of that era having been a

substantial vindication, I don't mean to assert that that was my
doing, or ray result, or even the result singularly of the Standard
Oil Company of California. There were many companies, many lawyers,
many forward-looking and very able executives, who were involved in

the whole process. We played our part, of course, and in the West,
the westernmost states, the burden fell most heavily upon Standard
of California to lead in the defense of these onslaughts because it

was always the leading marketer, and our responsibility centered
here in the West.

There were similar things going on all over the country, but

fortunately for me personally, at least, I didn't have to do too
much outside the westernmost states and Washington. Problems in

other legislatures were handled by other companies. In those days,
Standard of California was a smaller factor outside the West, and so
other companies carried the load, and there were other types of

organized defense against these things that came into play.

More lately, the role of Pillsbury, Madison & Sutro has spread
more widely. Dave Steffen, for example, in modern times has had to

travel to states in the East and South where Chevron is quite promi
nent, and work in the legislative arena.

I've stressed the era of the late '50s and '60s as a time when
we were subjected to a particularly intense continuum of these
attacks. I don't want to give the impression that they are behind
us. Currently, today, regularly, these things still go on. Jim

Tingle is only just back from the state of Washington where he was

dealing with a legislative problem. He has appeared there and else

where, frequently in Sacramento.

Bruce McDiarmid often appears in Sacramento. Dave Steffen has

appeared in Sacramento, on the congressional scene, and in other
states in the East, as I just mentioned. It's a sort of thing that
does go on and I suppose will continue to do so.
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Hicke: No end in sight?

Kaapcke: No end in sight, right.

Also, I want to correct what may have been a misstatement I

made just a few minutes ago.

I said that I couldn't say that there hadn't been any indict
ments. I was wrong about that. In my recollection, in the time
that I've been familiar with the petroleum business and especially
petroleum marketing, Socal at least has not been subjected to an

indictment.

I think you indicated that you had some questions that you
wanted to have some elucidation about.

Hicke: Yes. Perhaps this relates to what you just mentioned, but the

policy you had of full cooperation with these investigative hear

ings, was that a Socal policy? Was that your idea of how to go
about it, and how did that compare with the way other companies
treated the situation?

Kaapcke: I think in terms of whose idea it was, I think it was a combination
of the company's general posture on these things and of my view of
the way to deal with them; not only mine, but that of the firm as a

whole. Francis Kirkham, for example, was a strong believer in coop
eration in bringing forth the facts.

I've seen it happen that if one took a dogged-resistance,
scorched-earth type of policy, "Don't give an inch; don't give them

anything that they don't force out of you with a pair of hot tongs,"
and so forth, the results can be very, very unsatisfactory. Now
that doesn't mean that you just roll over and play dead either. You
stand on your rights where there's an important matter to insist

upon, but basically, a cooperative attitude and one of assisting in

bringing forth the true facts has been quite productive. There
never was any problem with the Standard Oil Company about that; they
were always quite ready to act in that way.

Socal 's General Counsel and Legal Officers

Hicke: The other thing I wanted to ask you was to tell me a little bit
about the three people who were Socal general counsels. That would
be Marshall Madison, Francis Kirkham, and Turner McBaine?

Kaapcke: Yes.



125

Hicke: At least, those men were general counsel while you were doing this
work.

Kaapcke: When I first came with the firm, Felix Smith was the general counsel
of Standard, continued to be so until his death in 1947. Then Mars
hall Madison became the general counsel, was for a number of years
until, I think, the time of his effective retirement. I can't tell

you how many years that was: a number of years.

a
Hicke: I think Mr. Kirkham took over in 1959.

Kaapcke: Sounds about right. He succeeded Marshall Madison. And he was the

general couhsel for, again, a number of years. I can't tell you
exactly how many; perhaps you know.

Hicke: Up to 1970, I think, something like that.

Kaapcke: That sounds about right. And then Turner McBaine became the general
counsel, and I think continued until 1977, when Frank Roberts took
on that function.

Let me insert here that during all of that time I felt particu
larly fortunate that those gentlemen were content to let me pretty
much run my own show in those segments of the Socal business that I

was handling, relying on me, in the phrase I've used before, to keep
them informed of things that they ought to know, but in no sense

trying to do it themselves or look over my shoulder all the time or
direct me as to what to do. They were content to let me do it and
let me bring them the results and to consult with them about the key
decisions to be made as we went along. Very satisfactory from my
point of view, of course, because independence is always to be

preferred.

Another thing I want to mention -- I'm glad you brought that

up -- is this: you asked me when we first began to mention people
who had a substantial influence on my life. I want to add Hillyer
Brown to the people I referred to at that time. During much of the
time I've been discussing he was the vice president and director of
Standard of California for legal affairs. He took that job shortly
after Marshall Madison became the general counsel, very shortly
after, almost coincident with that. He was in that office when I

was asked to take on this initial responsibility for the marketing
department, collateral to the Standard Stations case. He'd been on
the job himself only a short while at that time.

During and perhaps as a result of the work I did on that par
ticular assignment, Hillyer came to look to me more and more widely
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for things that he wanted done on the legal front for Standard of

California. I think he came to rely upon me more and more, so that
I couldn't tell you today whether my practice for Standard of
California is something that I built or something that he directed

my way. I think that the latter is probably the stronger element.

It appeared to me that Hillyer liked to have legal matters that
were presented to him -- within my sphere, at any rate -- reviewed

by me first and frequently would ask company people who came to him,
"Well, you'd better have Wally Kaapcke look that over, and then come
back to me," or "Has Kaapcke reviewed that?" I think not only did
he affirmatively send company people to me, but I think the knowl

edge became rather general in the company that he liked to have my
review of things, which of course brought company people to me in

droves .

As you've seen from our discussion thus far, the activity that
I carried on on behalf of Standard of California was a very large
element in my law practice. It had a lot to do with the course of

my whole professional life, and Hillyer Brown had a lot to do with
that. I acknowledge his very, very substantial hand in and influ
ence upon my professional life.

It also does explain how this close coordination and cooperation
between the firm and Socal went along, because obviously you were

doing the kinds of things that he wanted done, and so this builds up
the relationship.

Of course that was true of other people in the firm in their respec
tive spheres, too. The relationship with Hillyer was always close,
cordial, and very productive. He was a quick, highly intelligent
man. You never had to beat it into him; it was the sort of thing
where you'd start to say something, and he'd anticipate the end of
the sentence before you got there. That made it just a very excel
lent working relationship, as well as a most congenial personal one.

We've had the same relationship with others who succeeded him
in that job. I dwell on Hillyer because I was, in a sense, in my
formative years at that time and his part in my life was the

stronger for that.

Did you have some other things that you wanted to discuss?

I guess just generally. Did the three men I mentioned as general
counsels have different styles or different parts of the work that

they were interested in? In other words, did they operate fairly
differently?
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Kaapcke: Quite differently. I wouldn't say there were different parts of the
work that they were interested in. All of them took a rather broad
interest in the affairs of the company as a whole, which indeed the

job required. But each had a different modus operandi. Marshall
Madison was very much the ultimate executive type, taking the very
broadest view of the overall situation, not inclined except when
occasion really called for it to immerse himself in the particulars.
He was always interested in ultimate summation of things and the
results of things. Quite ready to consult and give you his sugges
tions if you asked him for them, but very much the executive type.

Francis Kirkham, on the other hand, was very much more inter
ested in specific undertakings which he personally would take com
mand of and handle directly and immediately, with others of course

cooperating with him.

There were many things that Francis Kirkham handled himself,
and which indeed he brought off as personal triumphs: really major,
major undertakings. Standard of California's acquisition of Stan
dard Oil Company of Kentucky, for example, in the early '60s, which
was a major transaction by any standard. It was much the more dif
ficult as a legal undertaking because of the fact that here was one
Standard Oil Company going to acquire another Standard Oil Company,
the two of them having been constituent elements of the Standard Oil
"trust" which was broken up in 1911. It almost defies comprehension
that that could be successfully brought off with legal approval, but
indeed it was .

Hicke: It had to do with the marketing versus supply?

Kaapcke: Yes. Standard of Kentucky was not a crude oil producer. I'm sure

they didn't have a refinery. They were a very large distributor,
buying in most substantial part from Exxon: Standard of New Jersey,
as it then was.

But Kirk brought it off, and indeed it was embodied in a court
decree.*

Also, Kirk handled personally what we used to call the West
Coast Oil Case. That was a lawsuit brought by the government to

break up, in effect, the several major oil companies operating in

the western area at that time. It resulted in a consent decree that
was in reality a victory for the oil companies, and of which Francis
Kirkham was the principal architect. So much the principal

* U.S. v. Standard Oil Co. (New Jersey) (W.D.Ky. 1961)
1961 Trade Cases U 70,037.
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architect that everybody else was an "also ran."

Other things like that. At times when Kirk was engaged in that
kind of undertaking, he almost let the general counselship run
itself. To be sure, you could always reach him if you felt you had
to consult with him about something, but Kirk was much more, in his
own right, a major projects man.

Turner McBaine in his turn employed more the Marshall Madison

approach to the job. Turner had some major undertakings of his own.
I've forgotten whether it was when he was general counsel or before
he became general counsel, but he was very active in some of Socal's

problems in the Middle East, particularly the construction of the
Iranian consortium, after Mossedeq was ousted and the Shah resumed,
or took power in Iran.

Hicke: That's helpful, thank you.

The Borden Company

Hicke: What about some of your other clients?

Kaapcke: A couple of other clients I'd like to mention whose work I did for a

time. One, I recall -- I never did continuous work for them, but I

did handle an antitrust case at one time for the Borden Company.
They were a co-defendant with the Golden State Company, which was a

large milk products company in the area. We represented both Borden
and Golden State. It was called the Red Top case. It was an anti
trust suit. Joe Alioto was the lawyer on the other side.

It was brought on the premise that there was something unfair
about the fact that the major milk distributors provided milk
storage cabinets and facilities to retail outlets, obviously as an
inducement to the outlet to handle their products. The fact that
the practice was engaged in was recognized, and provisions regarding
it made in the milk control law of the state of California at the
time.

As I remember it, Alioto's attack wasn't on the basis that in
and of itself those arrangements were illegal, but he asserted a

conspiracy between Golden State and Borden and I think maybe another
distributor or so, a conspiracy to do that kind, of thing to the dis

advantage of the smaller milk products companies.

Now there again, our firm had been legal advisors to Golden
State and to Borden over a long period of time, and this same
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prophylactic process that I've described had been engaged in -- not

by me, because I wasn't really on the firing line with those com

panies in that way. But in the end, after a lot of depositions and

discovery, Alioto was simply unable to come up with any evidence of
a conspiracy, so the case collapsed.

Earlier, when I first came to work at PM&S, I did a lot of work
for the Golden State Company, because Francis Kirkham was then

acting as Golden State's general counsel. Jack Sutro had had that

role, but it had to shift when Sutro went into the navy, so Francis
Kirkham took it on, and I did a lot of work for Golden State over a

period of several years. There isn't any specific matter that comes
to mind that would be useful for illustrative purposes, at least
none that I could recite without getting into a lot of legal par
ticulars that are not especially useful for the purpose of a history
of this kind. Although I do recall that we had a lot of problems to
solve for Golden State during the price control period during World
War II.

Hicke: In your 1964 speech, you referred to a milk pricing antitrust case.

Is this the one you're just about to tell me about now? I guess I

should dig out that copy of the speech.

Kaapcke: No, I remember what you're speaking of. No. It wasn't an antitrust
case that I was talking about, it was the dilemma that Golden State
and the other milk supply companies found themselves in. On the one
hand there was a state price control law, quite pervasive, the func
tion of which was to establish at the several levels of distribution
the minimum prices that the distributors must charge. All of this

was, in the end, intended for the benefit of the farmers, the milk

producers. The idea was that if the farmers who produced the milk
and sold it to the companies were to get a reasonable price, the
state had to impose floors on prices at the several levels of dis
tribution to be sure that price depressions in the distributing pro
cess didn't drive down the price paid to the farmers. A minimum

price was set that the milk companies had to pay the farmers. And
then several layers of distribution were added on top of that.

We couldn't do anything about it. The structure was there, and
we just had to live with it. It was a denial of the free market.

Then came along the price control structure during World
War II, and the federal government thrashed about and thrashed about

seeking, groping, for some rational basis upon which to establish
the ceiling prices that could be charged for milk at the several
levels of distribution. Keep in mind, the minimums were already set

by the state. What's the ceiling to be? Lo and behold, the fed

erals came out one day with a regulation which established as the

ceiling price of milk the minimum prices that were stipulated in the
state law. And there goes totally your freedom of pricing.



130

I threw that into that talk that you mentioned because it was a
curious and even amusing example of the length to which distortions
can go once government starts tinkering with the economic machinery
of private business, to which I'm quite strongly opposed, as you
will have discerned by now.

I'll just mention the Borden representation, and that one case.
Of course, the firm represented Borden, in a very broad way, as long
as they were in the milk distribution business here. We represented
Golden State also in the same way, and after Golden State was

acquired by Foremost, continued for a substantial period to advise

Foremost, although Foremost came to have its own internal general
counsel and as time went on, I think, began to consult with other
outside lawyers as well.

Utah International

Kaapcke: One other client that I want to refer to, for whom I did a great
deal of work over a period of years, was Utah Construction Company
or Utah International, as it came to be known. I think that client
came in the first instance to Francis Kirkham, who was born and
raised in Utah and widely acquainted among the business community in
Utah.

Kirk was responsible for a lot of their work. As time went on,
though, he continued to keep a general eye on it but the work on the

firing line he left to others and a lot of it to me. There were

many exciting things that I had to work on for Utah, but the prin
cipal one involved the development of what was called the South
Shore over in Alameda, the bay shore of the city of Alameda.

A lot of the bay tidelands, by which I refer to the area gener
ally lying between high and low tide, had been accumulated in their

ownership by a couple of gentlemen, Stanley Killer, Sr., and Joe

Coney. In the end, they sold those tideland properties to Utah, and
Utah then undertook to fill the tidelands and establish property
development thereon.

One of the reasons Killer and Coney had been able to assemble
these properties into the large blocks that were bought by Utah was
that the upland owners who, to start out, had owned the tidelands
let them go for lack of payment of taxes. I suppose they assumed
that those tidelands had been there for eons and would continue to
be there for eons, not looking forward to the possibility that they
could be accumulated in other ownership and somebody would want to
do something with them.
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Hicke:

Kaapcke:

That turned out to be the most enormous dog fight that you ever

saw, because the people along the shoreline were bitterly opposed to

the fill. Understandably so; they had beautiful properties with
beautiful sites right on the water and looking out over the bay --

some handsome mansions over there.

The rest of the city -- not altogether, but a substantial seg
ment of the people in the rest of the city -- became antagonistic to

Utah, acting in sympathy with the owners on the shoreline and indeed

acting in their own view that the existing shoreline of Alameda

ought to be preserved.

I think, and this is just my own imagination at work, that to

some extent, the other townspeople were induced by the shoreline

property owners to back them up, so that they weren't acting
strictly in their own independent view of what the city of Alameda
should be like. But that's not really relevant.

There was a body of opinion in the city that was in favor of
this development, including a significant element on the city
council; not unanimous, though. They conceived that Alameda had
become a kind of sleepy little backwater and that some revitaliza-
tion of Alameda would result if Utah were allowed to go ahead and

fill and develop these tideland properties.

When I speak of fill: Utah built a dredge, making a very sub
stantial investment -- I couldn't tell you in dollars -- but a big
investment in a new dredge designed for the specific purpose of

being brought into the bay and pumping sand from the bay bottom in

the vicinity of Alameda, pumping it onto the tidelands where, when
the water leached out -- it's not a technical phrase, it's my own
loose expression -- you'd have a new upland property.

One element of Utah's plan was to provide a new beach to the

city and indeed that was done, because the new area fronting upon
the bay was a nice, sandy beach as a result of this fill, and a sub

stantial segment of beach was conveyed by Utah to the city as a new
beach. I haven't been over in Alameda for a long, long time, but

I'm sure it's still there and still functioning as a beach.

In days long gone by, Alameda had been a town with a beach

activity, beach property: Neptune Beach sticks in my mind.

That's right.

In earlier days it was a renowned beach area with a kind of

playland-at-the-beach thing with a Ferris wheel and other attrac
tions. That had all eroded away. Somehow the action of the waters
of the bay had pretty well taken that away, and part of Utah's plan
was to restore a beach to Alameda.
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The fight broke out, and it continued over a long period of

time: two or three years, maybe more. I recall that during that

substantial stretch of time, it fell to my lot every other week to

go over to Alameda on city council meeting night to be exposed to

the enraged local citizenry. There was always something on the

agenda having to do with Utah and its fill project. Typically the

townspeople, or some of them, turned out in large numbers to hiss,

boo, oppose, so forth. It was a curious experience for me, psycho
logically; it really does something to you to be the central object
of the antagonism and indeed of the hatred, in meeting after meeting
after meeting, of a large body of local people. I survived it, and

I guess in reasonably good humor. But that was a novel experience
to me.

You must have felt like a dart board.

Yes.

That went on over a period of some years.

Meantime, through all these hate meetings, progress was being
made. The project was inching forward. It was much slower, I'm

sure, than anybody had anticipated. But time means money in a very
important way in a thing of that kind. I think that the delays were

very, very expensive to Utah. I think they required quite radical

revision, from time to time, of their projected economic returns
from the undertaking. I wasn't immediately and directly involved in

that, but I'm sure that was going on.

At one point, a lawsuit was brought; I don't remember all of
the issues involved. But essentially, it was brought for the pur
pose of slowing Utah down, and the people over there who were

against us were fighting for time. It was -- like in a football

game -- hold-the-ball-and-wait-for-the-break sort of thing. The

particular feature of the case that I recall most strongly involved
an error in the description of the tideland properties that were
involved. Among other things, we created a reclamation district.
Under the state law, that could be done to issue reclamation dis

trict bonds, which bonds could be sold to finance the fill.

The lawyer on the other side was a man who had had long prac
tice in reclamation district matters in this area. He knew that one
of the first things that you do is check the descriptions involved,
because you're dealing with a major property there, and in a long
description by engineers' calls, it's very easy for an error to

occur. Either a call can be inadvertently reversed, or the numbers
can come out wrong, or the directions used can come out wrong.
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Apparently it's not uncommon that the description won't close. So

you don't have a whole description; you have part of a description
and then a place where there's a gap.

I think I told you about the case where Standard of California
was negotiating to buy a property in New Mexico which proved to be a

jagged line.

There was such an error in this description. Now there's quite
a body of law about that. It's a common enough thing that the
courts over the many years and the courts in the many states have

developed quite a coherent body of rules for how you reconcile

faulty descriptions.

Our position in the case was that although there was the inac
curate call, that could be reconciled and rationalized if you cor

rected the obvious error to make it close. We took the position
that it was obviously a clerical error and the court itself ought to
reform the description and make it close, and let's get on with the

job.

The trial judge, Judge James Agee, agreed with that contention
and entered that decision. The case was appealed, however, and the

appellate court didn't really disagree, but they took the view that
that decision should not have been made as a matter of law, which
was the way we'd presented it. We made the matter a subject of a

motion in advance of trial, and took the position that as a matter
of law the description could be and should be rationalized, and we
didn't need a trial.

The appellate court took the view that perhaps that rationali
zation of the description was the proper result but that it should
not have been done on motion as a matter of law, that expert testi

mony should have been taken to provide a factual foundation for that
conclusion. So Judge Agee's decision was vacated and the thing was
sent back.

In the end, we settled the case -- I don't think we had that
trial -- and the settlement that was worked out again involved some

expense to Utah, but it had its sensible aspect. The settlement
that was worked out essentially involved leaving a reach of water
between the old shoreline, or a substantial stretch of it, and the
new filled area, which became a lagoon, a landlocked lagoon but
still one that provided access of waters from the bay into this

lagoon. Also, access was provided for boats, so that people along
the shore of the lagoon could have boats and boating activity, as

well as swimming and other water activities.
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I think the lawyer's name was Dan Hadsell. I think he accom

plished something substantial for his clients there. In turn, we

accomplished something substantial for Utah, because the project did

go forward; the fill was made. The development did go forward, and
now you have a thriving community over there.

Hicke: That sounds like one of those cases where everybody won at least

something.

Kaapcke: The shoreline people didn't win, in their own view at least, because
what they wanted was what had always been there; they didn't get
that. But they got a very substantial adjustment in their favor.

That was particularly dramatic to me, because it took so long
and it involved these many, many, many appearances before the city
council over there and innumerable other negotiating meetings and
sessions. Dramatic because the feelings ran so high, and dramatic
because of the result.

We had another litigation for Utah in the same area, not as a

part of this particular fill project, but another land development
project over there.

Lying offshore in the bay, offshore Alameda, is an area called

Bay Farm Island, which Utah conceived would be an attractive place
for development. The rub here was that the city of Oakland was

planning at the same time an expansion of its airport, and the new

runway or runways had been so laid out that the path of arriving and

departing aircraft would be right over that part of Bay Farm Island
that Utah was interested in developing. That would have had a very
depressing effect on the values of the property. Who wants air

planes going overhead all the time? Depressing, if not ruinous.

A lawsuit ensued between the city of Oakland and Utah. I think
that the origin of the lawsuit was that it was filed as an eminent
domain lawsuit by the city of Oakland to take by eminent domain cer
tain rights that it needed, which affected the Bay Farm Island prop
erty of Utah, in order to complete its airport expansion.

We didn't really have any direct defense to that, because the

city had the right of eminent domain and could take what they needed
so long as they paid just compensation for it. On the other hand,
the lawsuit afforded us a practical vehicle with which to try to

bring about a change in Oakland's design of its airport expansion.
Not a legal issue at all; it was just that the lawsuit afforded us a

means of bringing this to the fore and trying to get it accom

plished. We tried at first a negotiation with the city of Oakland

through its Port Commission, the Port Commission being the parent
body of the airport authority which was in charge of this airport
expansion.
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We tried negotiations, but they were very stiff-necked and un

yielding, quite unwilling to negotiate. Thought it was an act of

arrogance, an effrontery on our part, to want to stick our fingers
into their airport design; perhaps it was. At any rate, Utah

engaged an expert in airport design to review the Oakland design.
He concluded that the runway was laid out in a very improper align
ment, because not only would the runway alignment send these planes
over Utah's property but also would aim them right at the Bay

Bridge. At that time, by the way, a second and parallel Bay Bridge
was under active consideration. Planning later was dropped for

other reasons, but that cumulated the problem.

The conclusion is obvious that with an active airport aiming
its planes right at the Bay Bridge all the time, the possibility of

a very disastrous accident was starkly in front of you. That became

a cause celebre throughout the Bay Area and in the newspapers. Day
after day there were long articles, with pictures and charts and

diagrams, showing the airplanes heading for the Bay Bridge. And

Utah, of course, had its people writing and distributing articles on

the problem. That became the focus of attention rather than the

lawsuit itself. In the end, the hullabaloo and the noise about that

brought the city of Oakland to the point where they were willing to

negotiate a settlement and to discuss the redesign of these runways
in order to avoid these problems. That was done, and that was the

way the thing was finally resolved.

Although I was charged with the responsibility for that lawsuit

and was fairly active in it, the most active person in PM&S working
on that case was Don McNeil. And Don, to his resounding and ever

lasting credit, made himself an expert in the alignment of airport

runways, working with this expert that I've spoken of. The expert's
name was Dr. Maurice Garbell.

Don took the deposition of the person who had done the airport

design for Oakland. He was associated with an engineering and

design firm in New York. Don took his deposition and revealed,

brought out, any number of undocumented assumptions that had been

made in the course of the design, some erroneous assumptions. I

recall in the transcript of that gentleman's deposition, he reached

the point where, when Don would ask him a question, "isn't it true

that" or "couldn't it be that?" this fellow would say, "Well, if you

say so, Mr. McNeil, it must be right."

I don't rejoice in that gentleman's discomfiture. I rejoice,

however, in the job that Don McNeil did of bringing it to that point
and really of laying the foundation for the settlement. After that

deposition Oakland saw that they had a real mess on their hands and

we were able to induce them to adjust their design so that the run

ways spared the possible conflict with the Bay Bridge and also with
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the Utah property on Bay Farm Island,

forward on that property.

The development did go

I did a lot of other work for Utah, very fascinating stuff.

[Interview continued: May 2, 1988]##

I would like to mention, apropos the Alameda project that Utah car

ried out, that one of the inducements to the officialdom of the city
to encourage that project and cooperate with Utah was to establish a

substantially expanded tax base for the city. All this new property
being created out of just tidelands would add in a major way to the

tax base.

One element, however, of that configuration is that the addi
tion of new property -- homes, buildings of all kinds -- carries
with it the need for expanded municipal services of all kinds --

fire, police, water, this, that, and the other thing -- so that it's

not a necessary conclusion that the expanded tax base is going to be
a net gain.

In that behalf, Utah conveyed to the city numerous properties
for public purposes -- park properties, school properties, property
for firehouses -- to offset, to some degree at least, the cost of
the added services and thereby assure that there was an inducement
to the city to go forward with this thing. The beach property was

ultimately put in the care of the East Bay Regional Park District.*

You were also, I believe, involved in the Four Corners Power Plant
of Utah's.

That is fascinating to me, both in respect of the industrial devel

opment it involved and from the standpoint of the novel legal ques
tion that arose. I say "the" legal question; there were many, many
legal questions, but there was one that particularly stands out.

Apropos the industrial development, there were and are in that
Four Corners area -- where Arizona, New Mexico, Nevada and Utah come

together -- major coal deposits suitable for mining by surface

mining methods. Large coal deposits there are owned by the Navajo
tribe. The coal lies upon the Indian reservations, thereby is owned

by the tribe, and is managed by the tribe. There's a tribal

council, I don't know quite what it's called, maybe Tribal Council,
which is not only responsible for the government of the Indian com

munity but also has official disposition of the properties.

Robert W. Crown Memorial State Beach.
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Utah made long-term coal leases with the tribe, which entitled
Utah to mine and sell the coal, and of course pay royalties for the
coal to the tribe. That part of it, the acquisition of those mining
leases concessions, had been handled by Utah's staff lawyers, so I

didn't take a part in that. I did have occasion to read some of the

elements of it in respect to part of the project that I did get
involved in. It makes a fascinating story, a story out of the Old

West, so to speak, really quite a romantic account, and reveals a

romantic background whereby all of this property came under the

aegis of the Navajo Tribal Council.

Utah acquired these coal concessions, and then the matter of

selling the coal remained to be dealt with. A consortium of utili

ties, electric power utilities, decided to and did establish a gen
erating plant right there at the mine.

Hicke: Coal powered?

Kaapcke: Coal powered, yes. I think there were four utilities involved, and
that made for a very economic industrial establishment. Coal didn't
have to be transported anywhere; it was just brought from the mine

immediately to the power plant, used there to generate power, and
then the power was transmitted to areas in the Southwestern U.S.

that had a need for power. Such a development depended upon effi

cient, long-distance electric power transportation lines, which by
that stage of history had been developed. Earlier on, you couldn't

transport power for long distance without significant power losses
that would have made it uneconomic, but by this time, the long
distance transportation of electric power was feasible, and that

permitted the plant to be established in this economic way that I've

spoken of.

The part of it that comes to the front of my mind as a very
interesting and novel legal problem had to do with the contract that
was made between Utah and the power plant for the purchase and sale
of the coal. In the first place, a long-term contract was necessary
because Utah had to be assured of a sufficiently stable and con

tinuing outlet for the coal to amortize its substantial investment
in the establishment of the mine, and also to make some money as it

went along. The power companies, on the other hand, had a need for

an assured supply of coal for a long period of time, so that they
could amortize their investment in the power plant and make a profit
as they went.

Since the interests coincided in that way, you would think that
the contractual problem wouldn't be significant. But there was one

major problem: the utilities wouldn't be willing to commit them
selves to buy fixed quantities of coal, because they had to be free
to adjust their purchases of coal as the demand on the power plant
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might fluctuate. So the kind of contract that was contemplated was
a contract whereby the power plant would buy, and Utah would supply
the requirements of that plant for coal for the generation of power.

The power plant was established in increments or units, so that
first you'd be dealing with the requirements of unit one, then unit

two, unit three, and so forth. The validity of that kind of con
tract was in some doubt because of the Standard Stations case we've
talked about, which held that in some circumstances, contracts to

buy and sell the requirements of a chain of retailers for resale to
the public were contrary to the Clayton Act and the Sherman Act.

To what extent did that concept apply to a contract for the
sale and purchase of the full requirements of coal or any other
industrial supply in an industrial setting as against a retail

setting?

Subsequent to the Standard Stations case, there had been cases,
there had been various follow-on decisions, but none of them really
answered that question. It went rather hard with Utah to take some

thing less than a full requirements contract, because they figured,
"Well, we're spending all this money, making all this investment,
and we need the assured outlet for coal as fully as we can contract
for it to amortize our investment. So why can't we make a full

requirements contract?" That desire is perfectly understandable.
On the other side of it, though, they had to have a contract that
was clearly enforceable, because if their contract were not an
enforceable contract, there's no contract at all, and they'd be sub

ject possibly to losing the coal business to somebody else who might
establish a coal mine within an economically feasible distance, and
the business would be at risk.

So Utah's own needs presented a conflict, you see.

Was there any possibility of Utah selling coal to any other entity?

That, I suppose, was at least a theoretical possibility, but that
involved lots of hazards; that involved lots of ifs, because that's

very much a hypothetical question, or was at the time we were

dealing with this thing. What customer? Located where? And to

supply what kind of a facility to be built where? And so on and so
on. Very abstract sort of thing.

Part of the complex of conflicting considerations we had to
deal with was this: it was possible to postulate that, by making a

full requirements contract, Utah wasn't foreclosing any potential
competitor from coal supply, because, at that stage of the game,
there was nobody else in sight who was in a position to supply the
coal. If that's an argument on why a full requirements contract
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would not be subject to doubt under the antitrust laws, it also is

an argument of, "Why then do you need a full requirements contract?
Because if there's nobody in sight to take the business away from

you, as a practical matter, you're assured of the supply anyhow. So
don't worry about it." Even on Utah's side of this thing, the con
siderations were quite at odds with each other.

We finally worked out an agreement which, for the reasons I've

indicated, Utah accepted only reluctantly: that Utah would commit
to supply and the power plant would commit to buy three-quarters of
the coal needs of the power plant. That left a quarter of the

requirement on the table for a possible competitor if one ever

developed, and we thought that was sufficient to take it out from
under the possible antitrust doubt, having in mind that a quarter of
the coal need of that plant would be a sufficiently large volume of
coal to be economically feasible for somebody else to come in and

supply.

We also coupled that with a collateral agreement that ij the
law should later clarify -- I don't remember quite how this was put,
but this is the idea -- if the law should later become clarified so
that it would be plainly valid to make a full requirements contract,
then Utah should have the option to convert this three-quarters of
the requirements contract into a full requirements contract.

After that contract was made, the Supreme Court decided a case,
the Tampa Electric case,* which appeared to resolve the doubtful

question. Have in mind that if the contract were vulnerable under
the antitrust laws at the suit of an enforcement agency, it would
also be invalid as a civil matter between the two parties. The

question of civil enforceability turns on the same things as the
antitrust question would turn upon.

In the Tampa Electric case, the Tampa Electric Company had made
a contract to buy its full requirements of coal to supply a power
plant that it established in its operating area. The question that
we were apprehensive about was raised because one of the parties, I

don't remember which at the moment, became dissatisfied with the

Tampa contract and repudiated it. And there the question arose: is

this contract civilly enforceable?

The issue was right there on the table of whether a require
ments contract of that kind was valid in the afterlight of the Stan
dard Stations decision. It went all the way to the United States

Supreme Court, which issued a decision that I thought was quite

Electric Co. v. Nashville Coal Co. (1961) 365 U.S. '320.
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economically realistic and sound. It looked at the whole coal

market available to the Florida operating area of Tampa Electric

Company. It determined that in that area, which covered substan

tially the whole Eastern seaboard of the United States and on into

the interior, too, the volume of coal available was large enough --

it was vast -- that the volume of business affected by the one con

tract of the Tampa Electric Company was small by comparison. So

there was no economically realistic restraint of trade or foreclo

sure of competition.

Those things had been part of what we had to worry about in

assessing the Utah situation, too: what is the market? Is it only
the availability of other coal, in which case you've got one set of

numbers to look at, or is it the whole potential fuel supply for

power generation, including nuclear and other things, in which case

you've got another set of numbers to look at?

At any rate, the Supreme Court held that the Tampa Electric
contract was not a restraining contract under the antitrust laws,
was civilly enforceable, and it was enforced. Following that deci
sion Utah exercised its option and escalated that three-quarters
requirements contract to a full requirements contract.

But the point that was and is to me most significant is that
all of this worrying and studying and balancing and searching that
we were doing to try to find some way to establish an assured con
tract was very worthwhile, because the very thing that we thought
might happen did happen. It was in connection with other parties,
of course, but the question that we were struggling with came very
promptly right out on the table. A really quite unusual and very
important legal question had to be assessed and dealt with. I've

always been -- was then and am now -- fascinated with the problem
and with the ways that we had to go about trying to find a solution
to the problem.

Hicke: I'm surprised that that problem had not come up before anyplace.

Kaapcke: It takes time for these things to move through the courts, you see.

It may be -- I'm not sure about it -- that at the very time that we
were trying to figure out what to do with the Utah contract, the

Tampa Electric case was already in the lower courts. So we were
conscious of it. But in the lower courts there was no clear answer
to it yet, and anything short of a Supreme Court opinion would

really not take us off the hook. You have to wait for these cases
to generate factually and to work their way through the courts until

you get a final resolution of the problem. Too often some case
wends its way up and you're watching it like a hawk, and then when
it gets to the Supreme Court, it's decided on some [chuckles] narrow

ground, and you're still left gasping like a fish out of water --

what the devil is the answer to this thing? [chuckles]
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Hicke: I also wanted to ask about the possibility of the utility company
owning the mine, or owning the equipment and the rights to the coal

as a way out.

Kaapcke: I don't believe that that did figure or has figured in the Utah
situation in the Four Corners, but I'm aware that there have been
such situations in other places in the U.S. There are two kinds:

first, at the outset, a utility may own a coal deposit and may bring
in a company with extractive experience and skill, like Utah, to do

the mining for it on a custom mining basis; that's been done. The

ownership of coal deposits by utilities is not rare. There's some

significant incidence of that in the U.S., especially in the West.

But another way that that has come about is this: in the first

instance, a mining company will develop, as Utah did, a coal

deposit, a utility will establish a plant to use the coal, and after

operation of that, for some reason, the business aspects of the

thing may change. I've known of situations in which the mining com

pany sold the coal deposit to the utility, but then continued to

work the mine as a contract agent for the utility. That may have
even happened with respect to some coal deposits that Utah initially
owned in other parts of the West and then later sold to the utility.
My memory doesn't quite tell me that definitely as to Utah, but if

not Utah, it's happened to others, and I think perhaps Utah.

It's interesting to note, by the way, that the coal deposits in

the West are widespread and enormous, so that in years to come,

depending of course on atomic power and what happens with respect to

that, and petroleum, and other potential energy sources, there's
enormous energy resource in the western United States. In my
younger life, we always thought of coal as something that was mined
in Appalachia. There's major coal here in the West. And the

western coal is much more generally feasible for extraction by sur
face mining, whereas in the eastern part of the country, it's shaft,

underground mining. The coal in the West is a softer coal. I don't
think there's any anthracite out here, the hard coal, and in some

parts of the country, I think Alaska included, there is what's
called lignite, which is somewhere between peat and honest-to-God
coal. [both laugh] And I don't think too much is done with lignite
these days, but who knows what the use of it may come to be in the
future?

Standard Oil of British Columbia

Hicke: I mentioned to you off -tape that in connection with other oral his
tories I've done, I have had experience with a Canadian situation in
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which a coal -producing facility was established tandem to a power
plant, and at some point in the game, the utility came to own the

mine, the draglines, all of that. I wonder whether antitrust con
siderations may have played some part in that configuration.

I think not, because the Canadian antitrust laws in some ways are

comparable to those in the U.S., but in other aspects are markedly
different. So I think that what you speak of in the Canadian con
text really was dictated by commercial and industrial considera

tions, rather than antitrust considerations.

As I speak now, my recollection of the Canadian antitrust laws
is rather general, but there was a time, and quite a long time, when
I had to have quite close knowledge not only of the Canadian anti
trust law as it stood from time to time, but of changes that seemed
to be developing. I've mentioned in connection with Chevron that it

had subsidiaries operating in Canada, especially Standard of British

Columbia, which later became Chevron Canada, and I was doing a lot

of consulting about the applications of Canadian antitrust law to
the activities of the Canadian companies.

I didn't, of course, presume to give opinions about Canadian
antitrust law. The company had Canadian lawyers with whom I main
tained close liaison, and in the end, whatever was engendered in my
discussions with the company about these things would have to be
reviewed by them and either modified to meet their closer knowledge
of their laws, or at least have their approval, if approval could be

given without modification. But in working with Chevron in the way
I've described, in the formative stages of their programs, and their

plans and their policies, I had to know pretty well what the Cana
dian antitrust laws required in order to permit things to be shaped
up to the point where they were suitable for submission to Canadian
counsel for advice.

Referring to that Canadian experience reminds me: I've spoken
of legislative investigations and that kind of thing in the U.S. We
had one in Canada, too, in Vancouver, which .1 had to handle on
behalf of Standard of British Columbia, as it then was, in coopera
tion, of course, with the Canadian lawyers, but I had a very sub
stantial role in that.

Shall I go on and speak about that Canadian experience?

Sure.

The Canadians went at it in a little bit different way. Just as we
were subject to a lot of public and official misunderstanding and
therefore suspicion and even attack in the U.S., as I've described,
so also we had that in Canada affecting the petroleum marketing.
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Chevron up there had lots of competition. Imperial Oil, which
was a Standard of New Jersey subsidiary, was there, Texaco was

there, Shell was there, others were there. There was lots of compe
tition, but still, in connection with the distribution of petroleum
products, the same price volatility and all of the same elements
that I've mentioned as giving rise to these criticisms in the U.S.

existed up there in Canada.

We didn't have a legislative investigation, we didn't have a

grand jury proceeding, but, under Canadian procedure, there was

empaneled what was called a Royal Commission to inquire into the
health and the legality of the petroleum business in western Canada.
A former judge of one of the Canadian courts was appointed as the

Royal Commissioner. He had plenary powers to require the production
of testimony and documentary evidence. So away we went.

Because of the substantial exposure to and experience in that
kind of thing that I'd had here, I was given the principal responsi
bility for preparing the case that Chevron was to put in before the

Royal Commissioner up there in Vancouver. It was not only an infor
mative but a delightful experience, because the Canadian people I

dealt with were wonderful people, first-rate people, able people,
and also charming and delightful people personally. The lawyers up
there were just great. One of them, the principal lawyer in Van
couver for Chevron, was a fellow named Buchan Mclntosh: Buck, for

short .

The Canadian lawyer principally active for Chevron at the hearings
of this Royal Commission was Hugh Legg. Hugh later became a judge,
but he was then a trial lawyer, and very active in that element of
law practice in Vancouver. He was designated to participate in the

proceedings of the Royal Commission.

Several very interesting anecdotes come to my mind about that.

First off was that the proceedings of the Royal Commission, as

befits the name, were quite formal and conducted with a great deal
of punctilio. One of our principal witnesses was a man named Tony
Wilson, who was an officer of S.O.B.C. [Standard Oil of British

Columbia] . Tony sat through various of the sessions before it came
his turn to testify, and he said to us one evening as we were going
over the ground with him to be sure he was ready for his appearance
the next day [chuckles], "I've noticed that the witnesses as they
approach the bench and take the witness's seat show a tendency to

genuflect to the Royal Commissioner. Is that necessary or would a

slight bow of the head be sufficient?" [both laugh]
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Another of the S.O.B.C. officers and witnesses who was there
was an Irishman named Dermott O'Kiely -- I say Irishman; he was of

Irish birth and education but had long since been in Canada. When

Tony asked whether he need genuflect or could he merely nod

[chuckles] his head, Dermott O'Kiely burst out and said, "Oh, go the

whole hog, Tony. Genuflect." [both laugh]

In his turn, Dermott O'Kiely had to testify, and Dermott spoke
with this really quite pronounced Irish brogue, a very lilting
voice, just one's dream concept of a first-rate Irish person. When
Dermott took the stand and was initially asked to describe his back

ground and experience, he began where one would begin, and he said
in this lovely, lilting Irish voice, "I'm Dermott O'Kiely. I was
born in Ireland." [both laugh] No one could possibly have had any

question that he was born in Ireland. The whole room just went up
in a shout of laughter when he said that.

I recall another occasion, too. The president of S.O.B.C. at

that time, George McLean, was to testify about various things. He
had been a marketing executive for Standard of Cal here in San

Francisco, at which time I came to know him very closely, and of

course that continued when he moved up to Vancouver as the head of

S.O.B.C.

We had written a prepared statement for George McLean to give
before the questioning part of his appearance began, and we were to

go over it; that's what we were doing that afternoon. Apropos one
of the issues that was being looked into in these hearings, there
was a passage that said, "We have not recklessly proliferated the
number of our service stations." When George came to that he

stopped and said, "You know, I'd like to change that passage. That

'proliferated' is not a comfortable word for me." Hugh Legg, the
Canadian trial man who was on this job, jumped in and said in a very
cool and upper-class British way, "it shall have to go out in any
event. Proliferate is not a transitive verb." [both laugh]

So you see, there are many, many occasions when you get unex

pected and charming little developments in these hearings, fright
ening as they may be in the totality of the experience -- not

frightening, but challenging.

I guess we'd better come back from Canada to the U.S.
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General Electric Acquires Utah International

Hicke: Shall we continue with Utah?

Kaapcke: I'll go along to another element of my experience with Utah. As I

said earlier, I did a large amount of work for Utah over a long
period of time. I'm just touching here on the things that stand out
in my mind.

I think much of that work that I did for Utah was of a contract

nature, not in connection so much with their construction contracts,
which their staff lawyers regularly dealt with, but contracts of a

more unique and unusual kind.

Hicke: Could I just interrupt and ask how the work came to you?

Kaapcke: I don't know really who decided to bring a given job to us, whether
it was the lawyers or the businessmen there. I think it was a com
bination of each. Often the lawyers would say, "Well, gee, this is

a very oddball kind of situation, very unusual legal problems here
that are quite out of the normal run of experience. I think we'd
better get PM&S in on this thing." I'm sure that happened
frequently.

On the other hand, I think that frequently the business people,
the top management of the company, when they had some situation of
an unusual kind in which the legal underpinnings just had to be of
assured certainty, would suggest that the thing be brought over

here; so that's the way that generated. Although, with Utah, as I

had done with Socal and with other clients too, I made it a point to

work closely enough with them to come to know a good deal about
their business and come to know the people pretty closely, so that

they felt very free and ready to come to PM&S with their legal prob
lems. That was part of it.

We hear about business cultivation and nowadays, God help us,
even the marketing of legal services. How do you do that? The only
technique I knew had two elements to it: one was to do the best job

you could on everything that you did so that your client would be

induced to come back to you, and so that your client might also be

induced in the general run of his activities to let other people
know that PM&S was doing his legal work, and he was very satisfied.

There was the prospect too that the people on the other side of the
transaction might take favorable note of your work and later on

bring business of theirs to you. I've seen that happen numerous
times .
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The other thing was to be sure that the channels were open,
that the client felt friendly, felt close enough to me or my people
or others in PM&S to be quite ready to ask us for legal advice,
rather than coming to it as some kind of hurdle that had to be got
over. I did that with Utah, just as I had with others, and that was

one way which we generated the work that you speak of.

Hicke: Okay, thank you.

Kaapcke: One of the most fascinating things that I did for Utah involved the

sale of Utah to General Electric.* By that time, Utah had got out

of the construction business, and they had changed their name: they
were no longer Utah Construction Company; they were Utah

International.

I can't speak of what all of their activities were, but I think

the dominant activity of the company had come to be in mining, and

in mining with a very heavy international flavor to it. They owned

major both coal and iron deposits in Australia. They had an iron

mining activity in Peru. Later on, after I turned from Utah work to

other things, they got involved in an iron mining venture in Brazil.

So they were a large, international mining company by this time.

That presented two commercial considerations. On Utah's side

of it, the management became concerned that while their activities

were very profitable, they were susceptible to business interrup
tion, business problems, that couldn't be hedged because they were
so heavily involved in overseas activities where the political fac

tors, the climate for business, were not capable of the same assess

ment of steadiness and reliability as domestic U.S. activities.

They felt some need to hedge that bet in some way.

On General Electric' s side of it, the merger was attractive
because Utah was very profitable and had a very, very large cash

flow. General Electric conceived that if they were to acquire Utah,
it would contribute significantly to G.E.'s earnings.

Ed Littlefield, who was then, for a long time had been, and for

a long time to come would be the chairman and chief executive of

Utah, was the man who conceived of the sale to G.E. He at that time

was a director of General Electric. The only element that played
was that he knew General Electric and knew that this thing might fit

their business plans. Littlefield was looking for a U.S. buyer, a

major industrial company which would offer the Utah stockholders the

diversification needed to hedge this overseas risk. Let's take

The sale took place in 1977.
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General Electric as an example. Upon the sale to G.E., the Utah

stockholders became stockholders in General Electric, and while

indirectly they then would continue to have a stake in the overseas

mining activities, they also would have a stake in all of G.E.'s

quite broad and varied activities.

Littlefield considered various companies as possible buyers,
but finally decided he would propose to General Electric its pur
chase of Utah.

Hicke: So he approached General Electric?

Kaapcke: Yes, I'm sure that that's the way it went.

That transaction, at the time that it occurred, was the largest

acquisition transaction that had happened in the United States to

that date. Since, others have in sheer size surpassed it: the

Chevron acquisition of Gulf and others. But at that time, it was

the largest merger transaction that had ever taken place.

That meant, of course, that the Antitrust Division of the U.S.

Department of Justice was intensely interested in it. Without get

ting into the question of whether at that time the U.S. Antitrust
Division and the Federal Trade Commission had any view that bigness
is badness, or anything of that kind, it was perfectly obvious that

in a transaction of that size, there had to be antitrust review and

there would be antitrust review of a very searching kind.

Hicke: Was this part of a somewhat new development of the antitrust divi

sion to look at things before they happened, rather than afterwards?

Kaapcke: How new, I can't say. At that time, at least, the government was

regularly engaged in reviewing acquisitions before they took place.

Indeed, people would go to them and ask them for an antitrust review
to be sure that if the acquisition went forward, it wouldn't be

upset. Sometimes people decided to go to them, sometimes people
decided not to go them, depending on what problems were involved.

This investigation began, however, I think before the passage
of the so-called Hart-Scott-Rodino Act [1976], which, for the first

time, established as a formal requirement that before a trans

action -- one of a certain size and other thresholds -- could go
forward at all, the intended transaction must be reported to the

antitrust division, and to the Federal Trade Commission, various

kinds of statistics and figures furnished, and either the FTC or the

antitrust division given an opportunity to review it and object or

not object before the thing could go forward.
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But in any event, it was inevitable that the antitrust division
would want to review this thing very, very searchingly, which they
did.

n
That investigation did go forward. It was headed by a lawyer in the
antitrust division named [Robert] Morse. We were fortunate that
Morse was designated to head up the investigation -- fortunate in

the sense that he was not a doctrinaire sort of fellow; he was not a

zealot at all. Morse's objective was to get all of the facts, eval
uate them, and decide whether or not this transaction involved a

competitive diminution under the antitrust laws. He wasn't a

bigness-is-badness guy. If the thing was valid, then as far as he
was concerned, it could go forward; if it weren't, it couldn't.
There were others working with him, as on our side there were others

working with me: Dave Steffen, principally.

Morse conducted indeed a very searching inquiry, and the facts
did reveal to him what he considered to be a very substantial anti
trust problem. It wasn't that Utah and General Electric in any
sense were competitors. In picking a partner for this merger,
Littlefield had really done his own antitrust work well in the sense
that he had avoided teaming up with a company that was a competitor
in any way. Littlefield was an antitrust sophisticate.

We had another job or two for Littlefield personally that I can
come back to. But he knew his way around in the antitrust field.

The problem, however, was this: General Electric was one of
the large elements in the design, the supply, and construction of
nuclear power plants. I can't say whether it was the biggest, but
G.E. was right up there. Westinghouse was big in the field and Bab-
cock & Wilcox was another.

In the sale of nuclear power plants, it was important that the
owner of the plant should have an assured supply of uranium fuel. I

don't recall that there was a shortage of uranium fuel, but the

supply of it was tight enough, in any event, that an assured supply
of uranium was a significant element in the purchase and the con
struction and the operation of a nuclear power plant.

Utah had substantial uranium production facilities. It was a

mining company, and one of the things it was mining was uranium.
The Department of Justice apprehended that if G.E. were to acquire
Utah, it would thereby acquire a substantial uranium supply, and
that this might give it an edge, a leverage, over its competitors in
the sale of the power plants. We had that to deal with. It was a

tough nut to crack.
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I recall one occasion when we were in Washington discussing
this with Morse and with his superiors in the antitrust division.
When I say we, I refer to me, probably Dave Steffen was with me, and
the principal lawyer in this venture for General Electric, who was
Joe Handros , and one of Handros's colleagues in the G.E. legal

department.

We had gone over some of the facts, reviewing the thing with
the antitrust division people. The chief antitrust division man in

the meeting, when we had finished with our exposition as to why this
transaction was not contrary to the antitrust laws and how we could
make some adaptations and adjustments that would save any antitrust

conflict, sat back behind his desk and crossed his arms across his
chest and said with a belligerent glare, "I think this merger would
violate the antitrust laws. You say it won't. Convince me." My
heart sank at that moment.

We talked and we talked and we argued and we persuaded. We
came back another day, and we talked and we argued and we persuaded.
Finally we drafted a letter that the parties, Utah and General Elec

tric, proposed to sign and furnish to the antitrust division, which
would commit that the Utah-produced uranium would not be availed of

by General Electric for sale to potential buyers of G.E.'s nuclear

power plants. I've forgotten the particulars and the detail of it.

That's a very broad and over-general statement, but that was the

gist of the letter. We didn't propose a consent decree, that is,
that the antitrust division file a lawsuit to enjoin the trans

action, then we settle the lawsuit by a consent decree which would
set out terms and conditions. I don't remember why we were anxious
to stay away from a consent decree, but we were.

We went back to Washington to present that letter, and we hoped
to induce the Department [of Justice] to accept the letter, and on
the condition that that letter be given and adhered to, approve the
transaction. We had a long, long meeting about that. In the end,
the department found the letter unacceptable. It wasn't that the
idea embodied in the letter was necessarily a bad idea, it was that
the letter was considered to be an assurance of not sufficient dig
nity, formal force, to be relied upon by the department in approving
this transaction.

It was unenforceable by law?

I suppose that was the basic idea. It was a good-faith thing, but
so what's a letter?

We were then desperate, but after we finished that meeting, we
went back to figure out what next we might do to satisfy them.
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I'll interject to say that I learned something from that

meeting. The department's attitude was negative enough and their
criticisms of the proposed acquisition were severe enough that I

became not only discouraged, but sort of fed up with that confer
ence. I figured we should adjourn and come back another day. I

whispered to Handros at one stage, when there was a slight lull in
that attack that we were receiving, "Joe, we're not getting
anywhere; let's get out of here." Joe whispered back, "Let's stick

around, we may learn something." Quite a chastening little lesson
in that. And indeed we did, because afterward, when we were trying
to figure out what our next move might be, some of the things that
had been said in the meeting gave us a clue to our next step.

The next step was to devise this: that the uranium operations
of Utah should be transferred to a corporation, a subsidiary newly-
to-be-formed, and the stock of that newly formed subsidiary should
be placed under a voting trust agreement, so that the control of
that company would be totally out of the hands of Utah-G.E., and
controlled by the trustees of the voting trust. It would be a long-
term voting trust agreement. There were other conditions attached
to it. There were other collateral agreements made in connection
with it, but that was the basic idea. Utah and G.E. further com
mitted that if Utah-G.E. later were to make any uranium discoveries,
those uranium discoveries would be turned over to Pathfinder Mines

Corporation, as the new subsidiary was named.

Further, there was a commitment that Pathfinder would not make
uranium available to Utah-G.E. and Utah-G.E. would not procure ura
nium from Pathfinder. They just blocked themselves out of uranium

supply by Pathfinder, so that there would be no opportunity for ura
nium produced by Pathfinder to play any part in General Electric 's

sale of its nuclear power plants.

We didn't go back to the department just with that idea. We

figured we had enough of this business about, "Your letter isn't a

strong enough assurance," and so forth. We'd had enough of going to
them with general ideas. We wanted to go back with something really
tangible, which they could accept on the spot. So we took the
trouble to prepare the complete documentation for the kind of trans
action we had in mind, with the kind of assurances and commitments
we had in mind, and with all of the terms of the voting trust

spelled out. I think we even lined up a slate of voting trustees.
I'm not sure that that was before the thing went forward or not, but
it may have been before we went to them, because we really wanted to
have a final package that they could just accept without more ado.

In any case, the trustees that we selected held quite impec
cable credentials. One, for example, was Donald Wright, a retired
chief justice of the Supreme Court of California. Jack Sutro knew
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Hicke:

Kaapcke:

Donald Wright quite well and favorably, cordially. I recall that
Sutro and I went down to Southern California where Wright lived and

had a meeting with him one morning to ask him to become one of these

voting trustees; we laid out the whole plan, the whole background,
and discussed it with him.

**

There would be a respectable salary attached to the office of voting
trustee, so that we weren't asking these people to just donate their
time .

Wright agreed to serve, as did others of similar caliber. I

talked to one of the judges on the U.S. Court of Appeals here in San
Francisco to see if he would take one of the assignments. For a

variety of reasons, he didn't feel free to do that, but that's the
kind of person we were looking for and the kind of persons who in

the end were lined up. Not all were judges, but there were some

judges in the East that Handros got in touch with, and a former
ambassador: people of just absolutely top drawer. The point of all

that was to make sure that the Department of Justice would feel com
fortable with the identity of these voting trustees and would feel

that they could rely on them to play the game absolutely square, and

we wanted to play the game absolutely square. So we lined up a

really glittering array of people as voting trustees.

The department did approve it, and we went forward with the
transaction. Later on, and for quite other reasons, General Elec
tric decided to sell Pathfinder. Perhaps not all of its interest in

Pathfinder, but I think the majority interest in Pathfinder was sold
to some French interests, and that's the ownership in which Path
finder Mines now finds itself. Indeed, General Electric later sold
Utah itself to the Broken Hill Proprietary Company Ltd., a very
large Australian concern, by whom Utah is now owned.

While I was working on the antitrust side of that transaction,
others in PM&S were working on the Utah side of it on the corporate
law elements of the thing, and others for G.E. were doing the same
on that side. I guess it was one of the most outstanding trans
actions that I've had to deal with in the course of my law practice.
The sheer size of it is one element of that. More important than
the sheer size, though, was the novel legal problem that it

presented under the antitrust laws, and the novelty of the concept
that we finally came to to solve the problem.

It was really groundbreaking in antitrust law.

Yes, in a very significant way. It wasn't wholly without precedent.
I do recall that at one of our Washington meetings with the anti-
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trust division when we were discussing this voting trust, one of the

government lawyers present made some remark about it of a critical
nature. I said, "I don't think you can cast the thing aside on that

ground. After all, we're all familiar with the fact that when

people of substantial means enter government service, a common tech

nique is their transfer of their investments and their assets into a

so-called blind trust. And," I said, "if it's reliable for that

purpose, I suggest it can be equally reliable for this one." I'm
not saying that it was such a brilliant argument. I just refer to
the fact that the concept was not wholly without precedent, although
it was a different application and had to be developed differently
in a much more bullet-proof structure here than perhaps in some of
those situations.

That's the most major job that I did for Utah, and it was one
of the last that I took on. By that time I had discontinued Utah
work as a regular and day-to-day thing. I was asked back into that
one as an antitrust lawyer.

Hicke: What happened to the Utah legal work?

Kaapcke: The Utah work ultimately devolved upon -others in the firm. One of
the people who had been working for me over the years, Charles Pur-

nell, took on the major responsibility. I began to seek that place
ment of the Utah business because other things were demanding my
attention. A law practice is a kind of dynamic and changeable
thing, and of course the Utah business was and is highly important
to us, but any one lawyer can begin to get into different lines of

activities, other demands can be made on him. And so as a matter of
natural evolution I had turned to other things which were making
increasing demands upon me, and the Utah thing fell into other
hands .

That whole Utah era of my law practice was one in which I had a

lot of new experience, gained a lot of know-how, and altogether, it

was a very exciting part of my law practice, and a very constructive
one.

I'd like to mention one additional feature of the General Elec
tric acquisition of Utah which was quite dramatic, just one step
along the way, but it had some glitter to it.

At one point during the antitrust division's investigation of
the proposed acquisition, the antitrust division's Morse came out to
San Francisco to make a variety of inquiries. Among other things,
he arranged that an interview be had with Mr. Littlefield. All too

often, lawyers go through the tortures of the damned trying to
shield their chief executive officers from depositions, interviews,
discovery processes generally. In this case, though, we had no
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problem of that kind-with Littlef ield. He was not only willing to
talk to Morse, I think he was anxious to talk to him, because he was
satisfied that he could demonstrate that there had been no anti

competitive motivation for this thing at all.

By the time Morse got here, however, Mr. Littlef ield was hospi
talized at Children's Hospital here in San Francisco. I've for

gotten what the cause of his going into the hospital was; it was,

however, not anything that made him feel sick or in any way inter
fered with the clarity of his thinking. So he suggested that we

bring Morse on out to the hospital, and have the interview at bed
side, [both laugh] That was done. As I say, that provided a

moment of drama which certainly helped to impress upon Morse the

complete and far-reaching candor with which Littlefield -- Utah --

and we were treating this whole thing.

It was quite an interesting interview. Littlef ield performed,
as he always did, very, very capably, and even brilliantly. He dis

cussed the things I've already mentioned about the reasons why he
wanted to find a buyer for Utah -- to diversify the risk -- the fact

that, among numerous possible acquiring companies, he chose G.E.

because of his concept that there was no possible competitive
overlap, and all of that kind of thing. Morse was quite impressed.
He mentioned to me, after the interview there at bedside, that he
had very seldom encountered that degree of cooperation. So it

helped sell our side of the case, I'm sure.

Hicke: Definitely willing to go the extra mile.

Kaapcke: Right.
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IV GENERAL COUNSEL, BAY AREA RAPID TRANSIT DISTRICT, 1958-1969

Background

Hicke: If we're more or less finished with the Utah Construction Company

story, perhaps we should turn to BART [Bay Area Rapid Transit]. You

became general counsel for the Bay Area Rapid Transit District in

1958?

Kaapcke: Yes.

Hicke: I might just start by asking how that project came to PM&S and to

you. And then I'd like to hear the whole story of BART, how it came

to be, how it got built, and the problems that were involved.

Kaapcke: I want to discuss the BART experience. That was an experience
which, as you've suggested, began in 1958, and continues to this

day. I ceased to be the general counsel in 1969, and I'll come back

to that, but since that time I have continued -- actually, I've got
a card someplace that says that I'm special counsel to BART. What

that signifies is that PM&S and I continue to advise BART and on

appropriate occasions to handle matters for BART which are espe
cially referred to us by Malcolm Barrett, who succeeded me as gen
eral counsel.

Mai had been working with me as my principal colleague on the

BART work here at PM&S, and when I finally stepped aside as general
counsel Mai left the firm and went over to BART and became their

general counsel. We've had a very active advisory and legal role
with BART ever since that time.

BART is a public district, formed by a special act of the
California legislature. I think the legislation forming BART had
been enacted in 1957. Before that, there lay a long study period.
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By BOB HEISEY

The Bay Area's rapid transit

ystem, delayed in the past by

taxpayer's suits, arguments
over subways and the indecision

of elected officials, today is side

tracked by the conscience of one

man.

By an unusual combination of

timing and circumstances. New-
ell B. Cas, Walnut Creek coun

cilman, yesterday had the pow
er to give the project the thumbs

up for progress or the thumbs
'

down for delay.

ALL-IMPORTANT VOTE
He did neither and today the

Bay Area Rapid Transit Dis

trict (BART) board is no closer

to a decision on whether to

award a $61.5 million contract

for construction of the Oakland

cubway portion of the system.
The board was stalemated

Thursday 6-5 for award of the

contract and with Case absent,
and seven votes needed for ac

tion, his decision became all-

imporUnt.
Today, it postponed to Feb.

10 the decision on how much to

spend on the 21 blocks of sub-

j
way and two Broadway stations.

'UNETHICAL, IMMORAL'
A special meeting was held

yesterday and Case startled

everyone by announcing "it

would be completely unethical

the motion before us.

"I find I have myself, and the

firm I represent has done busi

ness with some of the contract

ors involves," Case said emo
tionally.

He abstained as the rest of

the board cast the same votes

as the day before and wound up
again 6-5

A motion to reject the bid

and clear the decks for consider

ation nf other plans for con
struction of the subway then
failed with six ayes, four noes
and two abstentions.

2ND ABSTENTION
Director Roger D. Lapham Jr.

of San Francisco joined Case
"for ethical reasons" in abstain

ing on the vote to reject.
He said he has a business

client who would like to see the

conrract cut into smaller pieces
so his firm could make an offer.

The first vote, on awarding
the contract to the low bidder,

Perini, Morrison - Knudsen,
Utah, got ayes from Felix Chi-

alvo and Sherwood Swan of Oak
land, Allan Charles, William

Reedy and Lapham of San Fran
cisco, and Joseph S. Silva of

Brentwood.

Voting no were Arnold Ander
son, Castro Valley; George Silli-

man, Newark; H. L. Cummings.
Crockett; James P. Doherty,

'h* President Adrta Fife of

San Francisco.

The motion to reject tht bid

failed 6-4 with the two absten
tions. Voting aye were Ander-

m, Charles, Cummings, Do
herty, Silliman and Falk. Op
posed were Chialvo, Reedy, Sil

va and Swan.

Neither accepted nor rejected,
the hid then would have died a

natural death Tuesday, 60 days
after opening.

But as the meeting was about
to adjourn, Reedy suggested
that the deadline be extended

I
to (he board's next regular

meeting, Feb. 10.

The extension will require
formal approval of both parties,
but Louis Perini, spokesman for

the joint venture bidders, nodded
immediate agreement to the
action.

The problem with award of

the contract has been its price.
The $61.5 million is 70 per cent
above what was budgeted when
the $792 million bond issue was
planned for the entire project.
B R. Stokes, BART general

manager, recommends rejection
of the bid and redesign of the

Oakland subway portion to cut
costs.

He says it can be done with
out lowering the quality of ser

vice - but it would eliminate

Continued Page 2, Col. t\



'Case' of Ethics

Derails Subway
Continued from Page 1

some of the provisions for fu- '

tore expansion.

Case was cast in the unhappy
role of decision-maker because

j

he missed the last two meetings .

of the board when the financial

problems and alternatives were :

discussed, then missed Thurs

day's meeting when the 6-5 vote

was recorded

BUSINESS DUTIES

He was out of town Tuesday
and Wednesday on business in- !

volving the Independent Metal
'

Products firm he represents.

Thursday he said he was in

volved in important discussions

with top officials of the firm

from the Midwest.

Had he been present Thurs

day his abstention would have

been much less obvious. The
dramatic factor of his reluming
to the special meeting with the

pivotal vote would have been
eliminated

Reached at home last night.

Case said the reason he felt a

conflict of interest was involved

was because in 1961 he had sold

some heavy earth-moving equip

ment to two of the firms in

volved in the joint-venture bids.

He said the firms were Mom-
son-KnuuVn and Utah Construc

tion.

OTHER FIRM
He said the sales occurred

while he was associated with

Western Iron and Body Works

prior to becoming associated

with Independent Metal Prod

ucts. But equipment was sold

through Fruehauf, of which In-

dependent Metal Products is a

wholly-owned subsidiary.

Case said he has never felt any
conflict on other decisions and

although he doesn't anticipate

any in the future, the same sit

uation could occur again.

Case is active at many levels

of local and regional affairs. He
served as Walnut Creek's may
or, and is president of the As

sociation of Bay Area Govern

ments.

INFLATION, DELAYS
What will Stokes do in the

period between now and Feb

10" "Explore i-ny new develop

ments that come along, and

work them up in staff to offer

at the board meeting.
"It may be that we will have

to show them exactly the same

alternatives we had to offer at

this meeting." Stokes said.

Stokes and his staff blame in

flation and delays for BART's

financial problems The board

learned Tue$day that at least

$107 million more than the $792

bond issue will be needed to

I complete the system.

John M. Peirce. director of fi-

'

nance, is explicit He blames a

taxpayers suit filed in Contra

Costa County for a six-month

delay, Berkeley's fight for more

subway for two months, and the

San Francisco Board of Super

visors hassling over the Market

Street subway design for even

more enforced procrastination.

$90 Million Bay Tube

Gets
The most complex part of the

Bay Area Rapid Transit Dis

trict's (BART) system has the

green light today but it went

almost unnoticed in the con

fusion of the Oakland subway's

problems.
BART directors looked up

j

from their subway discussions

! long enough yesterday to award
1

an $89.874,815 contract to Trans-

bay Constructors, a joint ven

ture, to build the tube portion

of the transit system's crossing

under San Francisco Bay from

Oakland to San Francisco.

The bid from Peter Kiewit

Sons, Inc.; Raymond Interna

tional, Inc.; Tidewater Con

struction Corp., and Healy-Tib-

bitts Construction Co. was low

among three. It was 10 per cent

over the BART engineers' esti

mate of $81 million.
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There was a Bay Area Rapid Transit Commission* which studied the

feasibility of rapid transit. It made at least initial findings of

feasibility in a rough way: what the system might consist of, where

the routes might go, and that kind of thing. This kind of feasi

bility study in all walks of life, in both public and major indus

trial and commercial undertakings, commonly precedes the final deci

sion to go forward and the final commitments that are made.

In 1958, after the District had been formed and its basic

statute had been enacted, they began to staff up. The directors

came to PM&S because they wanted the best of talent that they could

find in the legal field, as well as in the engineering field and

other areas. So they came to PM&S. They talked to Jack Sutro and

asked PM&S to take on the legal representation of BART. And Jack

asked me if I would assume the responsibility for it. It wasn't

that I didn't have anything to do, but you can always find a place.
As I mentioned when I was talking about having gradually turned from

the Utah business and put that in other hands, that's the kind of

adjustments you make all the time. Obviously if I was going to take

on BART I had to make some other rearrangements and dispositions and

adjustments to do it, but I was anxious to do it and I told Jack

that I would do it.

As it turned out I had dealt with and knew some of the BART

directors; I think most notably, Allan Charles. Allan Charles is a

lawyer in town with the firm of Lillick, McHose & Charles. It used

to be Lillick, Geary & Charles, the so-called Lillick firm. I had

dealt with Allan at some earlier stage in history. Pacific Lumber

Company, which was one of our clients, had acquired another lumber

company with substantial redwood holdings in the northern part of

the state. Charles served as the counsel for that other company in

the negotiation and the preparation of agreements for that sale to

Pacific Lumber, and Marshall Madison designated me as the person to

act for Pacific Lumber. So I had known Allan Charles in that con

nection and had known him well. I think that covers both sides of

the relationship. And perhaps some others of the BART board knew

something about me. In any event, when Sutro suggested that PM&S

would take on the business and that Kaapcke would be assigned the

responsibility, that met with favor on their part, so I took on the

job.

While I held the title, and indeed the function of general
counsel for BART, I continued as a partner in the firm, of course,
continued to be off iced here. They had an office for me out at

BART, too. BART's headquarters were then in the Flood Building,

Created in 1951 by the state legislature.
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very small initial offices, but they had an office for me out there.
I continued to practice law with the firm and handled the business
of other clients as well, however.

The BART thing turned out to be everything that I had hoped it

would be. In the first place, it gave me an exposure to a different
side of law practice than I'd seen before: the representation of a

public body. To be sure, much of the actual law that I had to do
with was of a familiar kind -- law to do with contracts and real

property questions and all kinds of things -- but there was a dif
ferent element to it, too. The body of public law is different.
There's a whole new set of statutes that apply to public bodies.
There was the BART statute in itself, which I had to study, learn,
and assimilate, and indeed improve upon. As we went along we found
that various things we encountered, things we needed to do, weren't

adequately dealt with in the BART enabling act, and we had to get
amendments in Sacramento. No criticism of the people who did the

drafting; after all, nobody has total foresight. We did have to do
that kind of improvement. There was that public law aspect of the

thing which was quite different.

At the time, I was struck with the fact, and I recall vividly
that many elements of what I had worked upon and dealt with in the
earlier course of law practice here at PM&S had fortuitously laid a

very broad foundation for my taking on the BART work. I'd done lots
of contract work over the years. It all just fit like hand in

glove. I'd even done some public contract work on the other side of
the fence, on the side of the body that was dealing with the public
agency. Now I was on the side of the public agency, but that fit

very nicely. I'd had a lot of real property work; that fit very
well.

Working With the State Legislature

Hicke: Did you have much to do with the state legislature?

Kaapcke: Most interestingly, I've spoken of some of the legislative type of

activity I had to engage in in behalf of Standard of California.
That proved to be invaluable, because I had learned a good deal
about the legislative process: what it is; how it works; what the

steps are in moving a bill through a legislature, through one house
and the other house and through committees; what the committee pro
cess is; the way you prepare for committee hearings, and the kind of
material you've got to have ready at hand to answer questions, and
so forth. That served me in great stead, because as the years went

along there was a lot of work in Sacramento to be done.
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At this point I would like both to acknowledge a debt and pay a

compliment to a longtime friend of mine who figured very importantly
in the things that I had to do over the years in Sacramento. That
is Albert J. Shults, who until a few years ago was and had been over
a long time the legislative advocate in Sacramento for Standard Oil

Company of California and a number of other oil companies that had

generally common legislative interests with Socal.

Al had started out at Pillsbury, Madison & Sutro at just about

the same time I did. I went to work here in June of 1941; Al came

along in August of 1941. He and I became good friends and continued
to be so over all the years. He was drafted into the army in

mid- 1942 and served in the Pacific theater, becoming a major before
the end of the war. He then returned to Pillsbury, Madison & Sutro
and practiced tax law with Sig Nielson for a number of years. At

one point, I would judge sometime during the late 1940s or early
'50s, he took a temporary assignment, on leave of absence from

Pillsbury, Madison & Sutro, in the office of the Legislative Counsel
in Sacramento. At that time a man named Charlie Stevens occupied
the position that Al later took. After Al had been in the Legisla
tive Counsel's office and had returned to PM&S, the time came when
Charlie Stevens was to retire, and at Sig Nielsen's urging Al took
on the job.

From that time forward he remained in that role in Sacramento.

During the time I was appearing in Sacramento for Standard of
California on legislative matters I was really in an adjunct role to
Al Shults, because he knew all of the legislators -- knew everything
that was going through the legislature. My function was to provide
technical support in the way of drafting bills and bill amendments,
appear as counsel for oil company witnesses testifying on items of

legislation that were before us at the time, and also testifying
myself on many occasions. But Al exercised the generalship, shall
we say, and I had the technical role that I described. I learned a

lot out of that. I learned a lot from Al Shults and from being
involved in the legislative process in the way that I was, with Al

looking out for the overall relationships with the legislators.

When I then began to appear in Sacramento on BART's behalf, of
course that was not a matter in which Al took any part; his clients
were the oil companies and BART was not within his area of action or
interest. I'm not suggesting that the oil company interests were

antagonistic to those of BART. There were times when BART had some
interest in some kind of legislative action that would impinge on
the oil companies in some way and of course it was Al's responsi
bility to oppose that. Those situations were not fundamental, how
ever, and essentially Al's position was one of going on about his
business while we went about ours.
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On the other hand, he did a very generous and helpful thing
during my BART period in Sacramento. During all the time that I

went up there for BART, Al included me in many of his social activi
ties. He saw to it that I attended various informal gatherings and

impromptu parties of the legislators, saw to it that I was invited
to more formal functions at which the legislators were present, made
me welcome to drop in at night bull sessions, and so on. In doing
that he was not taking a hand in any piece of legislation that I was
interested in. I think he intended rather to demonstrate that I was
a friend of his, that I was a right sort of guy, that I could be
trusted and relied upon. What Al did was to give me acceptance and
credence in Sacramento that couldn't possibly have been duplicated
in any other way. I thought it was a tremendously generous,
friendly, and thoughtful thing for him to do, and I have always been

grateful for it.

I've spoken of the necessary refinements in amending the basic
BART statute, and there was a lot of that. More importantly, when
we began to run into fiscal problems with BART in the late '60s, we
needed legislation in Sacramento that would give us new revenue
sources and bondable revenue sources to fill the fiscal gap. It was

vital; it was crucial.

I didn't do it alone. Bill Stokes, who wasn't the original but

became rather early on the general manager of BART, took a very
active hand in it. And Frank Chambers took a strong and leading
role in it. Chambers was a man who had been a right arm to Governor
Pat Brown, dealing particularly in legislative liaison for Brown.

He had then become one of the two or three top figures in the State

Department of Public Works, with particular emphasis upon transpor
tation aspects. Chambers and Stokes really took the front role in

dealing with the legislators and moving these things through the

legislature.

But it fell to me to draft the various bills that we had to

present, attend the hearings, to engage in a good deal of the expo

sitory work at those hearings, especially when it came to the con

tents of the legislation and why this provision and why that provi
sion, how come it's written this way, and so on, all of that --

writing backup papers for submission to the legislators, dealing
with the legislative counsel's office. I didn't play the leading
role in dealing with the legislature; Chambers and Stokes did that,
and various of our directors were up there at times talking to leg

islators, too. But I played a very substantial role in the way that

I've described.

Those were hectic times, I recall. I would say that at more
than one juncture as we moved along through that period, I had quite
a stack of bills in my drawer that I had drafted which would try to
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solve our fiscal problem in this way, that way, and the other way.
We tried this one, and it didn't go through, so we'd have to try

something else. I recall being at legislative hearings where we had

proposal X before the House, and at a particular hearing in the

morning, it would develop that that approach wasn't really accept
able to the committee, but if we came at it in this other way it

might be. I recall leaning against the wall in the corridor in the

statehouse up there, redrafting a bill [chuckles] on a piece of

scratch paper in the recess between the adjournment of the hearing
and the resumption of the hearing. Damned demanding, but exciting.

I recall another occasion that gives me not only amusement but

satisfaction. Randolph Collier, a senior senator at that time in

the legislature and the so-called father of the California freeway
system, was the committee chairman with whose committee we had to

deal and whom we had to satisfy on our various pieces of proposed
legislation.

I recall one morning session when the bill we were presenting
had been gone over in great detail and various objections raised
from this, that, or the other quarter. And, "All right, we can

accommodate that. We'll amend this and we'll amend that." Somebody
else would come forth with some proposed amendment, and Collier
would look at me and say, "is that all right?" And I'd say, "Yes,
we can accept that." At the end of that hearing Collier proposed to

his committee, "Approval of the bill subject to amendments," and he

pointed to me, and he said, "The amendments are going to be just
what that fellow there writes." [both laugh] I thought it was

quite an endorsement. It showed that by that time he trusted us --

by us , I mean the BART delegation -- and was willing to rely on us.

I emphasize that he had come to trust us, because at the

outset, Collier was rather stand-offish about us, rather skeptical
about us. He wasn't sure that the BART plan was sound. He wasn't
sure that it could be carried out without our coming into conflict
with the state highway system and perhaps with the sources of funds
for the state highway system, which was Senator Collier's first line
of trenches. He wasn't going to let that take place.

He started out with that very guarded attitude about BART, and
sometimes perhaps even antagonism. I don't mean in a narrow, nasty
sense, but he just felt that his interests and ours might not be

compatible. But as time went on, he became more and more open to
our views, at least ready to grant their bona fides and take a close
look at them. And then he became much more accepting of BART's

having a proper place in the scheme of things. It even came about
that at times Collier was willing to be the legislator to introduce
some of our legislation in the Senate: to act as the author of some
of our bills.
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Hicke: It sounds as if, once again, your full cooperation, along with
extensive knowledge and preparation and all that, was worthwhile.

Kaapcke: And that of the other people involved -- Chambers and Stokes and the
others -- it all paid off, yes.

At first, Collier tended to be very guarded about us as indi
viduals: not Chambers, he had known Chambers forever, and Chambers

just stood aces high with Collier, but Stokes and me -- he wasn't at

all sure about us. But that developed to the point where on any

particular piece of legislation, he might not be willing to support
us, might even be against us as representatives of BART, but as

individuals he became quite friendly and cordial to us.

A couple of quite major things attest to the extent to which
Collier finally became persuaded that BART was necessary and had a

place in the scheme of transportation in the Bay Area. One is the

development whereby running from the tunnel under the East Bay hills
out to Walnut Creek, as you see today, the BART tracks are laid in

the center of the freeway complex. In other words, one series of

freeway lanes coming westward has been constructed and another
series of freeway lanes going eastward, with BART in the middle.
That wasn't easily brought about, and in the end Collier's blessing
was really required, because he was the father of the California

freeway system and nobody was going to be mucking around with the

freeway system without Senator Collier's being satisfied that it was
the proper thing to do.

The State Division of Highways -- not everybody in the State
Division of Highways -- and the Department of Public Works, were

cooperatively inclined. Some of the people tended to be very turf-

conscious, very wary of BART lest we do something that would impinge
upon their jurisdiction. But, very happily, the head man in the

Department of Public Works at that time, a fellow named Bob Brad

ford, was thoroughly convinced not only of the propriety but also of

the need for the larger public good of cooperation between BART and

the Division of Highways.

At that time, the state was considering and perhaps just
entering upon a substantial expansion of the freeway facilities

along that corridor east of the hills. We caught them in time,
thank the Lord. The state was just beginning to work that out when
we came along, and Bradford was an enthusiast of working out the

highways' plans so that BART could be put in the middle. He thought
it would have been a tragedy if the highways had gone there only,
and BART had to go its own way, and then there 'd be two waves of

takings of property: the highway for its expansion, and BART coming
along with some other corridor and taking properties for its

purposes .
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As it was, a very closely cooperative method was worked out of

handling the whole thing. All of the property acquisitions, for

example, and the eminent domain suits which were necessary fre

quently, were assigned to the state. They did all of that. And

BART, of course, chipped in its share of the cost of the rights -of -

way. I think a lot of the construction, the pouring of concrete, if

you will, was delegated to the state. We furnished the state with
the technical drawings and specifications needed.

a
The state would incorporate our drawings and specifications in their
documents to be let out to bid, and so on -- beautifully working
thing. All of that, of course, had to be founded upon a very
sweeping kind of agreement, contract, between BART and the state as

to how all this should be done, or even a series of contracts, so

there was a lot of work to be done of that kind. But the thing
worked out like a dream. Lots of rocks in the road, lots of occa
sions where you were stumbling and barking your knees, but it worked
out like a dream. You go out there and you look at it, and you can
see how well it worked out. That's just an example. There were
other similar situations of the closest kind of cooperation with the
state.

At that time Frank Chambers was a very high-ranking person, may
have been number two to Bob Bradford in the Department of Public

Works, and Chambers had a large hand in bringing about this degree
of what I'll call enlightened cooperation that I speak of.

Transbay Tube

Hicke: I understand that building the transbay tube was quite an

undertaking.

Kaapcke: That element of it not only involved a lot of technical cooperation
with the state in the doing of the work, but the tube was paid for
out of revenues, fares, on the Bay Bridge.* That not only required
special enabling legislation, but it also required the complete
acceptance of BART by the state -- and by that, you really mean the

Department of Public Works -- and the acceptance, the willingness,
of the state to help BART to the extent of committing what in the
end turned out to be $180 million, to be bonded -- the state issued

The transbay tube was completed in August 1969.
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the bonds -- against bridge revenues and the bonds paid off out of

bridge revenues. I think they've been paid off by now. I'm sure

they have, because since then the bay bridge revenues have been
devoted to help finance other projects, such as the improvement of
the San Mateo-Hayward Bridge. I think Bay Bridge revenues played a

part in the building of the Richmond-San Rafael Bridge, and other

things like that. So, yes, the bonds that were issued to pay off
the building of the BART transbay tube would have long since been

paid off.

It proved to be a kind of turbulent history, to a degree. And
that is this: in the drafting of the original legislation that
authorized the use of Bay Bridge revenues to pay for the tube, we
conceived that the state would feel more comfortable with that pro
posal, more ready to accept it, if we provided that BART should

design but the state should build the transbay tube. That's what
the original legislation provided, in just about those words: that
the Bay Area Rapid Transit District shall design and the state shall
build the transbay tube. That was a BART concept, as I say, and was

designed specifically to induce the state to feel every assurance
that the thing was going to be done in a way that they would like.

It turned out to be something of a mistake. Again, I'll take

refuge in the claim that nobody has total foresight. We thought it

was a bright idea, maybe it even was a bright idea, except that it

did not turn out well. Because understandably, friction arose
between the BART engineers and the state engineers. I guess we
should have foreseen that. There was a human factor that we didn't

sufficiently allow for. But the state engineers took the view that
while the legislation said BART shall design the tube, they had a

separate responsibility; they weren't just supposed to be rubber

stamps and just take whatever BART handed them and say, "Okay,
that's what we'll do."

Most especially, the state conceived that they had a responsi
bility to control the costs, control them in their judgment, not

necessarily ours. BART, on the other hand, took the view, "My gosh,
the legislation says we're to design it, so ours is the design
responsibility, and the level of cost is something that necessarily
has to fall to us because we've been assigned the design function."

Well, "Not so," said the state. The thing was a source of discom
fort and family fights, you might say, and it just really didn't
work out. So we had to go back at an ensuing session of the legis
lature and fix that. We had to get the state out of our hair, so to

speak.

On the other hand, since it was state money we were talking
about, we couldn't just push them out of the picture entirely. What
was hit upon, partly of our devising and partly of the state's
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devising, was that, "Okay, we'll reverse this concept whereby the
state is to build the tube." Because the state said, "By God, if

we're going to build it, then we're going to build it our way,
because we're going to be responsible, not only from the standpoint
of the costs, but for the ultimate integrity and safety of the

thing. If we're not going to do that, then BART, you've got to
build it. But we're not willing to give you a blank check. We've

got to determine how much in the end this tube is going to cost, and

certainly how much the state is going to be willing to pay out of
the bridge revenues. Any overruns are going to be for you, BART."
I don't know how we would have met the overruns, but that was the

concept, and we had to concede there was point to that. If we were

going to build it, all right, but we couldn't ask them to just give
us a blank check.

So the best possible estimate was made of the probable cost of
the transbay tube, and of course we had to define cost, and what
were the elements of cost, and what elements of this thing were to
be paid out of the state monies, and what elements of the thing were

really for BART to pay for. The figure came up to $180 million, and
in this subsequent piece of legislation, $180 million was defined as

the limit of the state's financial commitment. But then the con
struction job was turned over to BART: "You do it. That's your
baby and your responsibility." So we solved that problem of what
I've referred to as the family fights and disagreements in that way.

Provision for Additional Revenues

[Interview continued: May 7, 1986 ]##

Hicke: Could you tell me about the legislation for additional revenues for
BART?

Kaapcke: In addition to the legislative and other problems that we had to
deal with regarding the financing of the tube across the bay, we

found, as we went along, a need for additional revenue sources for
the general purpose of building and completing the project.

Parenthetically, resort to the Bay Bridge revenues to pay for
the tube was not anything that came upon us unexpectedly. That was
not a response to some cost overrun. As I recall it, right from the
start the concept had been part of the BART plan, that the transbay
tube ought to be paid for out of the bridge revenues. It was quite
a long step to accomplish that, but the concept was part of the BART

plan all the way along, the idea being that the building of the tube
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and the commencement of BART service across the bay through the tube
would relieve traffic to a very substantial degree on the bridge,
and thereby make unnecessary state expenditures, for the time being
at least, for a second bridge or some other crossing or expansion of
the bridge capacity in some way. It made logical sense.

Hicke: Was this clear in the bond election?

Kaapcke: I think so. I think it was part of the basic report that was made
available to the public and all the media and to the officialdom of
the Bay Area, so there was no hidden surprise about that at all.

As the planning and construction of the project went forward,
however, we did encounter quite troublesome cost overruns. It may
even be that, from the outset, BART had really been under-funded.
That is to say, the funding sources that had been planned, which had
come into being through, for example, the electorate's approval of
the bond issue, were closely estimated. I recall that an inflation
allowance was built into the estimates, but a modest one, I think:

something in the range of 4 percent a year, something like that.

That may have been niggardly enough that some degree of cost overrun
was inevitable. In any case, costs did come to exceed resources, so

we had to seek legislation that would give us additional revenue
sources .

Hicke: If I could interrupt one minute. In the dissertation by Zwerling
that I found,* he said it was set up so that the joint venture, PBTB

[Parsons, Brinckerhoff-Tudor-Bechtel
] , did not have to pay for their

mistakes; as a matter of fact, the more mistakes they made, the more

they got paid.

Kaapcke: That's a myth and is simply not true at all. I'll discuss that.

Let me discuss that in the context of the BART bond issue, because
the subjects were interrelated in the lawsuit that was brought chal

lenging the validity of the bond issue, and I'll come to that
lawsuit.

Hicke: Okay.

Kaapcke: Just let me, for the moment at least, sketch out, and maybe I'll

come back later to a more full description of how we tried to solve
the BART cost overruns. Part of the problem there, by the way, was

ascertaining, defining, what figures should be taken as the ultimate

* Stephen Zwerling, "The Political Consequences of Technological
Choice: Public Transit" (Ph.D. diss., University of California,
1972).
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cost overrun, and the amount, therefore, that had to be funded. In
a major project of that kind where work is going on, properties are

being acquired, digging is being done, concrete is being poured
while you talk; it's a moving target. One day somebody says, "Well,
gee, we've got a cost overrun of so many million dollars," and a

little bit later it appears that it isn't that, it's some higher
figure, and then you look down the road, and "Where is this going to
lead us?" and you come up with some other figure. There were so

many figures that had to be examined and discussed and explained and
reviewed that I couldn't begin to recall them all at this time.

Hicke: Did you have to go into all of that?

Kaapcke: Indeed. First, legislators had to be persuaded that there was a

need. Then they had to be satisfied as to what was the need, and
then finally if legislation were to be adopted, the figures had to

play a part in what the legislation was, what the level of funding
it provided was, and so on. That required the most careful and

thorough study of and exposition of the cost elements and the ele
ments of the overrun.

For example, one of the legislators with whom we dealt was John
Foran, then an assemblyman from San Francisco. By the way, I wasn't
the only one, nor even the principal one, who got into all these

figures and things. I was there, I helped do the analysis, I helped
do the exposition and the persuading, but Stokes and others were

very heavily involved in that, took the lead in that.

John Foran was always generally well disposed toward the BART

project, but starting out he had no direct knowledge of his own of
what the problems were, and there was enough hullabaloo in the news

papers about BART and its problems, and enough hostility reflected
in various forms, that he was apprehensive and therefore rather

guarded. But he was willing to give us time. He gave us time to go
into all of these things, and over a period of a long time, he
learned just about all there was to learn about BART, the problems
we were presenting to him, and he became persuaded that the job was

being done right, that the cost overruns were not the result of mis

management or sloppiness or extravagance, but inescapable in the
economic setting in which we were working, and that the need there
fore was genuine, and BART ought to be helped by the state. John
Foran became a great believer in BART, and therefore a great advo
cate of, and legislative uncle you might say, to BART. I and Stokes
and Chambers and the rest of the organization were very, very
grateful to John Foran for his help.

We had this job to do, not only with Foran, but many others --

Randolph Collier I've spoken of. In order to get the legislators at

large to accept and enact funding legislation, we tried many things.
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I can't even remember them all now, but I do remember that, as I

have mentioned, I had a stack of bills [laughs] that I had drafted
to try this and try that and try the other thing.

One I do remember. I don't remember all of the particulars of

it, but there was one bill which would have used what was then

referred to as the automobile-in-lieu-tax, a part of that tax, for

BART funding. The in- lieu tax refers to the fact that the automo
bile tax is paid when you register and re-register your car, and

that was in lieu of other property tax being assessed on automo
biles. I think that bill included the in-lieu tax as a principal
source of funding, but I think there were others that were tacked
onto it. It was kind of a huntsman stew. [laughs]

That went quite a way through the legislature, but ultimately
failed, and in a way that was almost crushing to us then. The bill
came up for a vote in the second house, the Senate, on the last day
of that session of the legislature. We were desperate by this time,

you see, because as time passed and we still hadn't found a method
of funding, the urgency of the thing grew, and the pressure on us

grew.

Were you sort of standing around in the corridors every time a bill
was being discussed?

We may have even been in the visitors' part of the Senate chamber,
or perhaps we were in someone's office that had a speaker connected
to the floor.

Literally hanging on every word?

We were hanging on every word and every vote. When the vote was

tallied, the bill failed and thereupon the legislature adjourned. I

think it was all we could do, later that day, to drag ourselves back
to the Bay Area, and wonder, "What in the name of God are we going
to do now?" [laughs] That was a black, black time.

At the next session, however, at whose inventive action or

sponsorship I cannot say, the concept was brought forward of the

levy of a sales tax within the BART counties and making the revenues
of that sales tax -- an addition, of course, to the general state
sales tax -- available for the BART financial need. In the end,
that was the solution that was adopted.*

Vr On March 28, 1969, the state legislature approved a half -cent
district sales tax to provide $150 million to complete the system.
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I jump over an awful lot of problems of draftsmanship, legal
problems, legislative problems, before we got to that end, but that
was our salvation.

One aspect of it is interesting, having in mind that Ronald

Reagan is now the president of the United States. Ronald Reagan was
then the governor of California, and a very strong element of his

thinking and his action was the avoidance of new taxes. By what
means I don't recall now, but he finally became persuaded that the

sales tax would be an acceptable method of handling the BART

problem, but he was not willing that the sales tax be imposed by the

state. He simply was not willing to have it come about that he
would accept and sign legislation whereby the sales tax was imposed
on the BART counties. Well, what to do about that?

By the way, many, many elements of close cooperation between
the state and its administrative apparatus and BART had to be worked
out. The state was to be the collecting agency for the tax. It was

already in being, and it had already got the machinery, so why set

up duplicating machinery? So the state was to collect the tax, and

all kinds of details had to be provided in the legislation as to how
that would be done. And BART's share of the tax would be paid over
to it.

What to do about Ronald Reagan's unwillingness to have the

state impose the tax? Various methods of handling that were dis

cussed and ultimately discarded. One was that the imposition of the

tax should be made the subject of a vote in the BART counties. We
had very little heart for that, because we'd been through one bond
election where the margin of victory was paper thin. Also there was

enough, I'll use the word hullabaloo, about BART and its problems,
and enough criticism -- indeed, hostility -- that the prospect of a

successful vote on the imposition of the sales tax was very ques
tionable, if not to say daunting.

Excuse me, let me turn to the bill. [looks at paper.] Yes,
I've just turned to the bill of which I keep a signed, duplicate
copy, bearing the great seal of the state of California in my desk,
Senate Bill #2 of 1969.* Senator [Lewis F.] Sherman, then a senator
from Alameda County was the author of this bill.

Yes, the bill provides that the Board of Directors of BART

shall, by ordinance, impose transactions and use taxes in accordance
with the provisions of this act. And to give the officialdom of the

Bay Area some possible alternative, there was a provision that,

See following pages and Appendix I.
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'

'

.' -By H. W. Knsserow .

."Urten Affair* Writer

The 57th and last section of

be Bay Area Rapid Transit

xansbay tube was launched

at Bethlehem's San Francis

co shipyard.' V. ji V'V--.
Work began to restore

downtown Oakland streets

above subway stations.

The BART board approved
final bid specifications for

the trains that will operate
on a 75 mile, three-county
network, - ."

These were highlights of

BART developments yester

day as the district for the

first time in many months
was able to look forward to

positive action by the State

Legislature to fund its $146

million deficit.

i Sales Tax
; The Senate Finance Cpm-
taittee provided the bright
vutlook by passing the bill to

'add a one-half cent sales tax

in the BART counties to raise

the $146 million in about five

'years. \

L. A. Kimball, BART as

sistant general manager, told

the board that unless new op
position develops, it ap
peared passage might be

completed late in April
The

'

progress report pre

pared by the BART staff said

also that street restoration is

nearly complete above the

central Berkeley subway sta

tion, and that finish work, in-

:luding installation of escala-

ors, is going on at all sta

tions on the Southern Alarae-

<a County line.

1

Half-Way

Overall, the report said,

construction is more than 47

percent complete, design

.BART PROJECT AT A GLANCE

FIRST STAGE=3
CONSTRUCTIONS
IN PROGRESS

TRMKVMK,
ELECTRIFICATION,

AND STATION FINISH
CONTRACTS UNDERWAY

START C

DEPENDENT ON
ADDITIONAL FUNOIN6

work is at the 92 percent
mark and property acquisi
tion is 88 percent complete.

The last tube section,
which now goes to an outfit

ting dock, will be put in place
off Yerba Buena Island in

mid-April, the report added.

General Manager B. R.

Stokes reiterated that funds

have been reserved to com-

plete all outstanding con
tracts.

The money the state is ex

pected to provide will be

used for some 70 more con

tracts required to complete
the terminal segments of all

lines, including the Municipal
Railway subway through the

Twin Peaks Tunnel to West
PortaL

In another board action,'

San

the resignation of Wallace 'I.

Kaapcke as general counsel

was- accepted and Malcolm

Barrett, who had been bis as

sistant, was named in Kaa-

pcke's place at a salary of

$35,000 a year.
-

j

'Kaapcke, a partner in

Pillsbury, Madison & Sutro

had been serving on a pei,

diem basis. He will be re

tained as special counsel ant

consultant
t \

Warren M a r s d e n, BART
staff counsel, remains at his'

post i

BART President Arnold
Anderson said the move to

retain a full-time general
counsel on the staff has been

considered for several years
and "was encouraged" by

Kaapcke.
'

L.
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Assembly OKs

Sales Tax Bill

To Save BART
Examiner Capitol Burtu

SACRAMENTO The Assembly with three

votes to spare today passed legislation to rescue the

Bay Area Rapid Transit district from its perilous,'

troubles.

The measure a bill imposing a half-cent sales tar in
'

the three BART counties now goes back to the Senate for

concurrence in amendments inserted by the Assembly.

The action came after two

days of fighting on the lower

ifcouse floor.

;

Voting on the bill was de

layed by a bitter fight sUged
ky Assemblyman John L.

Burton (D-San Francisco ) .

,nd others to make major
Changes in the measure au

thored by Sen Lewis F.

Sherman (R-Berkeley).

Burton's amendments were

(defeated yesterday 33-35 To-

Uay he staged a new fight to

[have that vole reconsidered

IB granting this permission.

the house was narrowly di

vided. He was granted tte

right for a second try with

aot a single vote to spare.

Amendments Rejected

But the lawmakers who

pported his battle for -a

:ond chance turned down

amendments. They were

feated even more soundly

in yesterday. The vote: 29

yes and 34 noes.

Burton's amendments'
rould have required an elec-

!

on in which San Francisco,

imeda and Contra Costa

unty voters would choose

veen the sales tax or an

omobile in lieu tax to pro-

the money needed to

aplete the 75-mile rapid
usit system.

also would have in-

an urgency clause into

bill. This would have

le it necessary to obtain a

ro-thirds majority from
houses of the Legisla-

Feared Senate Action
j

Sponsors of the bill, led by '.

Assemblyman Don Mulford

<R-Piedmont), argued that
]

the Senate might reject the

amendments and thus kill

the bill.

It is now expected the

measure sought for more
ttian a year will have

clear sailing when the Senate
'

considers concurrence in less i

controversial amendments
Inserted earlier.

It then would go to Cover-

por Reagan for signature into

'law. The Governor supports

the measure.
BART general manager B.

R. Stokes said today's action

"means we can resume the

letting of new construction

and procurement contracts

and that we can open bids in

June on our rolling stock."



Powell Station. Concrete pump placing concrete in slot along
south wall of Powell Street Station. May 1968.





The mess on Market Street during subway construction, 1968.





Down Market Street

Kortktcett Magazine. Sunday, Jan, If^ffl
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notwithstanding the imposition of the transaction and use taxes, the

boards of supervisors of the three counties could by resolution

jointly call an advisory election at which the voters could vote

upon alternate methods of funding, so that if the boards of supervi
sors didn't like the idea of a sales and use tax, they could devise,

working cooperatively, some other way of doing it and put that out

to an advisory vote. Then if that were approved, they could use
such a thing instead of using the sales tax. That was never done.

After this statute was passed, consideration was given to it, obvi

ously; many meetings were had, conferences, discussions, explora
tions, and so forth, but in the end, that was not done, and the
sales and use tax went into effect.

There was provision made that the tax should stay in effect
until the authorized BART funding was completed; bonds could be

issued against the proceeds of the tax, and so the funding need was
met.

Hicke: I can see why you keep a copy of that.

Kaapcke: Yes. By the way, there are still BART bonds outstanding that were
issued under that bill. I bought a few of them, not only for senti
mental purposes: they were a good buy. They were good bonds,
because the backing for the bonds, although they were denominated
sales and use tax revenue bonds, was just as secure as though they'd
been general obligation bonds. So they were a good buy.

I've talked about hostility to BART. A certain amount of that
was inevitable, and I can't be critical of it up to a point, because
one couldn't expect the public at large to understand all of the

problems that arose or why they hadn't been anticipated. "How come
we've got these problems?" and so forth. Obviously on the other

hand, in any project of this size things were bound to happen that
would create problems. But there was lack of public understanding,
which leads to suspicion, which leads to hostility.

More pointedly, however, the Chronicle really became a hatchet-

wielding organization. They were just at us all the time; every
thing we did was wrong. To me, personally, that was something of a

surprise because up to the point of the bond issue, the press had
been quite substantially on BART's side. And indeed, to use a vague
and unsatisfactory phrase, but one that is somewhat descriptive, the
liberal element of the Bay Area public was quite in support of BART.
All of a sudden, the Chronicle turned against us, and the liberal
sector of the public turned up against us. I never understood why
until one day I was having a discussion with a friend of mine in

which I voiced this puzzlement, and he said to me, "Wally, you don't
understand." This reveals [chuckles] something of my political
views. "The liberal can't survive on solutions. BART has reached
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the point where it's a solution. The liberal needs problems to
survive.

"

To add something more tangible to that, by this time BART had

gotten to be, in some quite concrete ways, a pain in the neck.
Trenches were dug, streets were open, access to stores was diffi

cult, there was dust all over the place, et cetera, et cetera. We
were doing hardrock work, and it was no longer simply an idea for
discussion and analysis. All of these things were going on; people
were discommoded by it and didn't like it, so that contributed.

What period are we talking about?

We're talking about the middle and latter part of the '60s.

Kaapcke:

Osborne v. SFBARTD-

The Contract

I should go back to an earlier stage of the BART development and to
the lawsuit that was filed shortly after the bond election was had,

challenging the validity of the election and the validity of the
bond issue.

Hicke: Can we back up a little bit? Were you involved in the pre-election
activity at all?

Kaapcke: Indeed yes, and I'll mention that when I talk about the lawsuit.

The bond issue was voted upon in the early '60s; I can't say exactly
what year.

Hicke: Here's a chronology [hands him paper]. I think I have another copy
here. In '57, the district was created.

Kaapcke: Yes, and I see that in 1959 the legislature adopted the legislation
authorizing the use of the bridge tolls to finance the tube, which
annotates what I said about this not having been a cost overrun

* No. 87332, in the Superior Court of the State of California

(1962).
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problem; this had been part of the original plan.

Hicke: Exactly. In '62 -- down at the bottom of the page -- November, the
bond issue was approved by the voters.

Kaapcke: Yes, '62, right. By that time, the contract with what we called the

joint venture engineers had been prepared and entered into. And
that figured in the lawsuit. Among other challenges to BART made in
the lawsuit, there was the challenge that the contract was improvi
dent, so much so as to be beyond BART's authority.

There were other bases of challenge that I'll come to, but let

me talk about that contract. I drafted it. I don't think I'm
defensive about it, although I certainly did then and would at any
time intend to defend it. There seems to have been some expectation
that we ought to have a flat figure.

Hicke:

Kaapcke:

"How come the engineers are working on a cost-plus-a-fee basis?" Of

course, if you want a turnkey job, you've got to have a job, the
nature and scope of which is closely defined and stated and speci
fied. What BART consisted of at the time when the engineering work
was to be commenced, and when these engineers were engaged, was a

concept. It was a concept worked out in some particulars, but

still, it was just a concept. The actual engineering work hadn't
been done, and exactly where the lines would be located hadn't been
laid out; the general routes were understood, but precise placement
wasn't known. The whole reach and measure of the project, in terms
of its ultimate definition and construction, remained to be worked
out.

You simply couldn't go to a group of engineers, and in that

situation, say, "Hey, fellows. We want you to take all of the risks
on your back here. We don't know what we want you to do, but we
want you to give us a figure, and then, come hell or high water, no
matter what happens, no matter what unexpected things pop out,
you're stuck with that figure." They'd tell you you were crazy,
number one. If they didn't tell you that you were crazy, that would
not save anybody any money, that would cost an enormous amount of

money. Because obviously people who were asked to make a bid on
that basis would have to build in all kinds of possible allowances
for contingencies, to be sure that they didn't wind up stuck in the
end.

Were they asked to make a bid?

There's no way you could ask them to give you a figure. How are you
going to do it? They'd say, "To do what?" You'd say, "Well, work
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this thing out." "Work what thing out?" Again, it was a concept,
it wasn't a specific project. We all know about turnkey jobs,
that's a conventional phrase in the construction industry, but in

talking about building a plant on a turnkey basis, you're talking
about a plant that's a conventional, well-known thing, all of the

characteristics of which are known, of which prototypes have been
built elsewhere, so that the contractor has something specific to

deal with, and he can put a figure on it. Even there, in turnkey

jobs, don't think that contingencies allowances aren't included in

the thing.

Hicke: We're talking about a design here?

Kaapcke: Sure. For example, it hadn't even been decided what the nature of

the BART facilities and equipment should be. In the Paris Metro,
there's one kind of equipment, essentially: rubber-tired vehicles.

In the London underground, there's another kind. In Moscow, there's

something else. Someplace else, there's something else. Which was

it to be here? What should be the characteristics of the rolling
stock? The rolling stock hadn't been designed; all that had to be

done. So, inevitably, the engineers had to work on a cost basis --

they weren't going to pay the costs -- and then they had to be paid
a fee. Obviously, the fee had to be measured by the amount of work
that they were called upon to do.

For example, as the thing went along, the engineers were called

upon to do all kinds of redesign jobs. Let's take the struggle in

Berkeley. The facilities through Berkeley had been conceived of as

elevated. Because of the wishes of the city of Berkeley, that was

ultimately converted into underground. That's quite a different

design job; quite a different level and scope of engineering is

required for that.

It's as though BART had come to me in 1958, when we took on the

legal work for BART, and said, "We want you to do all of BART's

legal work from now until the completion of the project and the com

mencement of operation, and we want you to give us a figure, and we

want you to tell us exactly how much you're going to charge us for

all of that work. And no matter what happens, that's all you're

going to get." I would have said, "How much work is there going to

be? How many lawsuits are you going to have? How many disputes are

going to arise? How many hours am I going to have to spend in nego
tiations and conferences, in drafting agreements, and so forth? You

tell me that, and I'll tell you what my fee will be. If you can't

tell me that, all I can say is I'll charge you on a per-hour basis,
and the per-hour basis is going to have to be subject to adjustment,
because I'm not going to give you a rate per hour now that's going
to hold for ten years into the future." I think the analogy is very
direct and very compelling.
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Hicke: That's an excellent way of looking at it.

Kaapcke: It wasn't possible to make a fixed price contract for the engi
neering work. Short of that, what was to be the alternative? I was
aware that after World War I, there had been a great outburst of

controversy and criticism about the nature of some contracts that
had been made by the United States during the war, conventionally
known as cost-plus-a-percentage-of-cost contracts, and that's what's

commonly meant when one says that the more work you do, the more
cost you incur, the more money you make. I wasn't going to get
caught in that trap. I went back and read the record of that World
War I experience, including the lawsuits that had been brought about

it, the decisions that had been entered, I think records of hearings
into the subject, and all that.

I also read the federal statutes which are now in effect gov
erning federal contracting, some of which had been enacted to pre
vent a recurrence of that World War I experience. I looked, of

course, at state statutes and state decisions. I read manuals of
various kinds that had been prepared dealing with various suggested
methods of dealing with engineering design and supervision contracts
of this kind. What were the possible alternatives for measuring the

fee, and so on? I set about to prepare a contract which would pro
tect BART against any, I'll say, possible excesses. I was also
determined I was going to protect myself and Pillsbury, Madison &
Sutro against any assertions that the contracts had not been suffi

ciently carefully drawn for BART's protection.

Now I say I; I don't mean that the contract that was prepared
in the end sprang full-blown from my mind. Obviously, there was
contribution made to the ideas from many sources. Proposals were
submitted by the engineers themselves, adopted in part, rejected in

part. In the end, we had a contract which had in it all of the pro
tections that I could conceive of as being necessary or useful for
BART. BART was in complete control of everything that was to be
done by the engineers. Every aspect of the work that they proposed
to do had to be submitted to BART for approval, could be approved,
rejected, modified, sent back to the drawing board. Every such pro
posal had to be accompanied by a budget, and that budget, again, was
subject to BART's approval, disapproval, pruning, changing, what
have you.

I think BART had a very heavy say in the staffing that was done
by the engineers. BART had the right to terminate the contract at

any time upon giving certain notice, and under certain terms. So

any notion that anybody has that the engineers were just turned
loose to do as they damned pleased, to run up some bills and send
the bills in and BART would pay them, is based on ignorance, that's
all; just based on ignorance. Forgivable ignorance, perhaps, except
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you'd think that before people start taking potshots, they'd take
the trouble to look into things and see whether what they were

talking about had any foundation or not.

In any event, this certainly was not a cost-plus-a-percentage-
of-cost contract; it was a cost-plus-a-fee, and the fee wasn't a

flat fee. Again, you have to pay people according to the volume of
the work they do, but there were various measures built into the
contract -- I won't try to go into it all now -- various ways of

measuring the fee that made it certainly far from an open-end thing.

As I say, in the lawsuit over the validity of the bonds, the

engineering contract was also attacked. At the conclusion of the

trial, the judge commented that he had seldom, if ever, seen a con
tract that contained as many protections as this one did for the

agency involved. I worked hard to accomplish that objective. I

recall one time during a conference with the lawyer for the plain
tiffs in that case, their lawyer made some wisecrack to me about

this contract that irritated me. A fellow shouldn't get irritated
in that context, but it irritated me, and I said to him, "Now, you
listen to me. This is the tightest goddamned contract you ever saw,
and don't you forget it."

Hicke: The judge agreed.

Kaapcke: So the judge found it to be --
yes.

Hicke: It stood the test, obviously.

The Bond Election

Kaapcke: There were numerous other issues in the lawsuit. You asked a few

minutes ago if I had an involvement before the election in the

preparations for the election; yes, I did, because, as I say, I

started to work for BART in 1958, shortly after they'd been formed

and before they'd really done anything. We had all the preparatory
work for this election to do. I made it a point to review just
about everything that BART issued, certainly everything that was

issued in the way of fact sheets, expositions of the financial plan
and so on, which were available for public consumption. I assumed

that there would be a lawsuit over the validity of the bonds, and I

wanted to be sure that BART's program and utterances, bond election

literature, if you will, were free of any possible ground of

challenge.



174

There was a principle -- I can't state it now in close legal
terms -- that a public agency, in taking a bond issue to vote, has
to refrain from hortatory writings. It's got to present a balanced
view of both sides of the thing -- the advantages, the possible dis

advantages -- and I rode very close herd on that. That issue was
raised. The judge found that BART's literature had indeed been bal

anced and had shown both the benefits and the burdens that would
arise from the bond issue.

I recall another challenge that was made, and that was that
BART had not mailed to the voters a pamphlet accompanying the pro
posed ballot, which voters are used to receiving. When we were

planning for this bond issue, I started to consider what BART's pam
phlet might look like. While I was checking the statutes, to my
surprise I found there was no legal provision for the use of such a

pamphlet in the case of a special district such as BART. So we
didn't use one. The challenge was made: "Gee whiz, these knotheads
didn't even send along a pamphlet with the ballot." That issue col

lapsed when, indeed, we demonstrated to the judge there was no legal
provision for it. There was a whole range of other issues.

When that case started I got Jack Bates, my partner, to take
the lead in the trial of the thing. I didn't feel that I had the
time to take the full responsibility for conducting the trial -- too

many other demands. In any event, by that time I was more an advi

sory lawyer than a litigating lawyer, and I didn't feel that I

really should attempt to handle the full trial responsibilities, so
Bates took on the job and did a consummately able job of handling
the trial.

During the trial the judge, we thought, appeared as something
of an enigma. We couldn't read him. We couldn't see which way his
mind was going.

Hicke: Who was the judge?

Kaapcke: Martin Rothenberg, superior court judge in Contra Costa County; the
case was tried in Martinez. He proved to be a fine judge, a quick,
intelligent, able man. But as the trial went along, we couldn't try
to predict. We tried, but we couldn't get a line on which way he

might be tending. We were worried; an awful lot rode on this thing,
you see.

After it was over and he'd issued his decision, one of us said

something to the effect that we'd been very concerned about what the
outcome might be and felt a great deal of relief that the decision
had sustained the validity of the bond issue and the engineering
contract.
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Huh. The judge said something to the effect that he couldn't
see why we were so worried. [laughs] It appeared to him that we
had an exceedingly strong case. [both chuckle] Well, that's easy
for the judge to say, but we spent anxious hours and days. It came
out right.

Hicke: The engineering firm was chosen before the contract was drawn, is

that not correct?

Kaapcke: I'm a little vague about that. The same firms, or some of them, or
one of them, had given advice in the earlier stages of the transit

system history. There had been this Bay Area Rapid Transit Commis
sion that I think I spoke about, and then before the contract was

written, certainly we had proposals from the group who finally
became the joint venturer. I don't recall what other firms may have
been asked for proposals or what kind of discussions may have been
had to see if others were interested. But by the time the contract
was finally entered into, the best I can say is it was pretty well
narrowed down to the group of three engineering firms who formed the

joint venture to go forward with the work.

Let me expand a little bit upon the unknown and unknowable
nature of the full scope of the work, as things stood before the
bond election.

I learned a lot about public life in the Bay Area out of all of
this. I discovered -- I suppose one should have known -- that the

Bay Area, governmental ly, is heavily Balkanized. You know, we all
learned in grade school geography classes about Bosnia, Herzegovina,
and Montenegro, and other countries and splinter countries in the

Balkans, which was called the Tinder Box of Europe. The Bay Area
has that aspect. I think I once counted, but I couldn't tell you
now how many municipalities there are in the three Bay Area coun

ties; there are the three counties themselves. And here comes BART
with a bond issue of $792 million which, at least in an emotional
sense, every city official we had to deal with thought was more

money than there really was in the whole world. They thought that
there was no end to it and that there was no reason why BART
shouldn't do this, and that, and the other thing to fix up the city
while we were going through -- bring to fruition all of the fond
dreams of lovely boulevards and parks and things that every city
planner had ever had.

When we'd go to one of the cities with a needed street closing,
for example, the city engineer would reach down into his bottom
drawer and pull out some grand set of plans that he had, but had
never been able to find anyone to pay for. He thought they could

arrange this street closing; of course, that would mean that there
would have to be realignments here and there, and the first thing



176

you know, you're off in a grand reach of landscaped boulevards and

one thing and another. And they couldn't understand why we were so

parsimonious and niggardly about being unable to do all of that.

We spent a lot of time, a lot of money, considering alternate

plans. Along the waterfront in the East Bay, for example, some of

the East Bay communities recurrently suggested, "Well, gee, instead
of putting the line here, why don't you put it down closer to the

water?" To comment intelligently on that, you've got to take a look

at putting it down closer to the water, and that involves a consid
erable amount of legal work, engineering work, at least schematic

design work, and then you'd come back and say, "Well, we've looked
at that, and it won't work, for these reasons, or it would cost us

this much more money for these reasons. Now, if you'll put up the

dough, we'll do it." "Oh, no, we didn't have that in mind." Nobody
ever had that in mind. In a sense, that was wasteful. It ate up a

certain amount of the 792 million, but it was necessary to do.

We had certain powers under our act, legal powers. Perhaps we
could have forced our way through the cities, and through the county
areas. I recall saying to the BART people on more than one occa
sion: "Look, fellows. We're going to have to do this by diplo
macy." They'd ask me, "What is our authority here?" I'd say, "Why
should I answer that question? We're going to have do that by dip
lomacy. We cannot plan and build this system by shooting our way
through our constituent communities." So we had to do a cooperative
job of looking at other suggestions, give them a fair shake, and

respond in that way.

I recall two little anecdotes that are kind of illustrative:
one was shortly after the successful bond election. Adrien Falk,
who was then one of our directors, one of the original directors,
and then was the president of the district, [chuckles] remarked,
"$792 million -- that's more money than I've spent before, even in a

nightclub." [both laugh]

The other one was: during much of the construction period,
BART's chief engineer was a fellow named David Hammond. He had been
an army engineer during World War II, a fine man, wonderful man. He
told me one day that some friends of his from the East had come out,
and he'd given them a tour of the area and a view of the BART work
in progress. He said one of them commented, "Gee, Dave, you're a

very fortunate man to have charge of performing a job like this, in

a community like this." Dave said he responded, "Well, I'll have to
tell you this. In considering what my job is here, you've got to
consider what is the local form of government in the Bay Area. It's

anarchy." [both laugh] There was some substance to that. We had
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anarchy to deal with as we went along.*

Now I've just spoken, one would say, critically of the atti
tudes and actions of some of the municipal officials in the Bay
Area. I don't mean to say these were bad people. I don't mean to

say they were greedy people. I just mean to say that they were

looking out for the interests of their communities, and in their

eyes those interests took priority over BART's interests. We were
there to represent BART; they were there to represent their people.
In its impact upon us, the things that they wanted or asked for were
not feasible of accomplishment. But that isn't to say that these
were bad guys; I didn't mean to give any such implication at all.

Hicke: You mentioned there was something of a tension between the liberal

group and the conservative group, so I wondered if you could tell me
a little bit about --

Kaapcke: I would rephrase that: I would say between the liberal group and
the stable group. [both laugh]

Maybe I'm revealing again something of my political philosophy.

Hicke: -- something about the different groups that supported BART and the
ones that did not support BART. What kind of power structure was
behind the whole thing?

Kaapcke: Again, parenthetically, and before I answer you, we did have bad

guys, you know; there were bad guys on the horizon, but let that

pass .

I don't really understand such a concept as power structure but
I'll try to respond to what you've said.

The power structure that we had to deal with consisted of sev
eral elements. First of all was the legislature and its members,
the governor and his staff, the boards of supervisors of the several

counties, the mayors of the cities, and city councils, and city
engineers of the cities. They had a lot to do with whether doors

got opened or doors got closed. So there is, in a sense, a power
structure -- power structure, I suppose, in the sense that the news

papers, and the TV, and radio stations --

See following pages for an example of one city's reactions.



City May
Sue BART

LAW SUITS THREATENED against Bay Area Rapid
Transit District will have no effect, transit directors

were told yesterday by their counsel, Wallace L.

Koapcke. He predicted that courts will not wont

jurisdiction over BART's money problems. The legal
thteats cam* after BART engineers proposed cuts in

the system totaling $100 millions, including lopping
6.6 miles off the end of the Concord line, and elim-

inating /our transit stations in this area.

Transcript Photo

City

Attorneys

To Confer
SAN FRANCISCO -

Though the Bay Area

Rapid Transit District was

assured yesterday that it

need not fear law suits

over its plan to cut portions of

its system, the city of Concord

is looking into the possibility of

just such action, ii was learned

today here.

Concord City Manager Farrel

Stewart said he has asked City

Attorney David Levy to look into

the possibility of some action

to insure the construction of the

Originally planned BART
-terminus t Concord.

"He will be conferring with

legal counsels of other cities

which would be affected by
BART plans and possibly with

BART legal counsel as well."

Stewart said. "We want to take

some action which will insure

funds being made available for

. work here."

The Concord City Council will

.bear a report from Stewart on

the proposed deletions from the

BART plan at its regular

meeting Monday night in Con-

/ (Continued OB Page 2, Col. 2)
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cord. The
|j>*eeUflg will convene

at 8 p.m
; Official^ $ Concord, east
Contra CosLa and other parts of

the county have talked of suit

rince the district last Tuesday
announced plans to trim back
construction of lines to Concord,
Richmond and other cities. It is

proposed a total of 18 miles of

transit track and 11 stations be
deferred" because of fund

shortages.

DIRECTORS MEET
During a regular BART

directors' meeting yesterdav.
district counsel Wallace L.

Kaapcke said although anyone
can file a law suit, most judges
would flat consular (he district's

money shortage problems a

proper sybject for judicial in

quiry.
"The problems and

derjsitfis facing you are not

jthjn (he judicial function,"

fiid Kpcke, in reply to ques

tions frpni Djractor Arnold

4niderson of Alameda County.
CUTS

Earlier this week, directors

received engineers recom-

dations that the ejtremitie?

f the prpposed three-county

transit system be shortened.

and several stations be

Eliminated., nntil additional

upjis
*re obtained Fifty-seven

'lies qf the proposed 75 mile

'stem would remain.

Co! David Hammond, BABT
development chief, Hid only

$58 millipns are available to

build the system, and 1951

pillions are needed. He recom
mended some $100 millions in

cuu, or "deferrals," throughout
the system, Including 6.6 miles

pf {rack |t the end of the Con-

rid line, also elimination of the

Jgncord, Pleasant Hill, Walnut

3rfek nP Qnnda stations,

raving only the Lafayette sta-

ion to serve the entire central

east county. He also recom
mended eliminating; I T miles at

he end. of the "Richmond leg."

and the Richmond and El Cer-

rito Plaza stations.

Objections followed from Con
cord and other ureas affected

Concord Councilman Norman
(estner and Richmond Mayor

Stanley Grydck proposed law
uitt

BART Counsel Kaapcke said

esterday that the legal threats

resulted frem "heavy disap

pointment" over the suggested

cuts, but he added, "Disap

pointment cannot be (be basis of

law suit.

NO LEGAL ISSUE
,

"No .legal issue is involved
j

here, as there was five years
ago when the constitutionality of
the creation of the district was I

raised," he continued.

"This is a case of the lack of
available supplementary financ

ing. No law suit action can!
create the needed money. It is

simply not available at this

time," said Kaapcke.
"The problem in the end will,

rest with the board, as it does

now," he said.

It was noted that earlier law

'suits which challenged the con

stitutionality of the district's,

creation were partly responsible
'

for the delays which helped'
raise the cost of transit con

struction. I

ASK INVESTIGATION
James Doherty, BART board

vice president, El Cerrito mayor
and one of Contra Costa's four

representatives en the board,

noted that Assemblyman John

Knox, San Francisco Mayor
John Shelley and others are

calling for an investigation or

accounting.
"Let's establish an

'Investigate BART Week,' and
if thej find anything wrong,
correct it; and if they don't find

anything wrong, they can get off

jour
backs!" said Doherty.

His suggestions cjied for lack

of Support.
I Board President Adrien Falk

.reminded -board members that

objectors will have ample op
portunity to speak, during
future sessions.

The engineers' r e c o m -

mendations for $100 millions in

'construction cuts have been

{referred to the board's ad

ministrative committee, headed

'by Robert Lapham of San Fran

cisco. It will meet next Thurs

day, to consider the recom-j
mendations.

;

The administrative com
Imittee's conclusions will be

;

referred back to the engineering

committee, beaded by Newell
Case of Walnut Creek.

Conclusions of both groups
will then be re/erred to the en

tire board of directors for its

consideration.

PRIORITY SYSTEM
Chairman Falk noted that!

primary interest will be focused

upon the priority system
established for restoring the

deleted projects to the "active"

list. .

The engineers' report placed
track construction from
Lafayette to Walnut Creek at

the top ef the priority list, with

Richmond second, and com
pletion of the track from Walnut

Cjeek to Concord third. . !
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-- have a significant effect upon the attitudes of the citizenry.
So there's an element of power structure. There was something more
to it than that. There was a considerable body of thought and a

considerable amount of action on the part of numerous of the leading
corporations in the area that gave impetus and momentum to the plan
ning of a Bay Area Rapid Transit District. I can't identify them
all now, but there were groups of citizens who were prominent in the
area who contributed to that thinking and who served on committees
and boards .

Hicke: Strong support from the business community, I take it.

Kaapcke: Right, or from substantial elements of it. Also, numerous of the

corporations gave money and the time of their people to foster the

development of a Bay Area Rapid Transit concept and project. There
was a group called the Blyth-Zellerbach Committee. I can't tell you
who all the members of that were.

Hicke: That's easily obtained.

Kaapcke: Yes. And the Blyth-Zellerbach Committee had a substantial interest
in BART and did a lot to move it forward. Now that you've raised
the point, there's a very interesting example. As I recall it,
Mr. R. G. Follis, Gwin Follis, who was then the chairman of Standard
of California, was a member of the Blyth-Zellerbach Committee; if

not a member, he certainly took a cooperative interest in what they
were doing. Contrary to the pervasive public misapprehension at the

time, the Standard Oil Company of California was strongly in favor
of BART. People just assumed that they would be against it -- as I

recall, essentially on the ground that, "Well, gee, if all these

people ride the trains, then they won't buy so much gasoline, and

Standard Oil won't like that." The attitude of Standard Oil Company
was nowhere near so parochial and selfish as that. They were sup
porters of BART.

Mr. Follis was quite pleased, I think, that PM&S was doing the
BART legal work, because he felt that they would be getting the best
available legal advice, and he was all for that.

There was some interest, I suppose, that might have run counter
to that of Standard of California. I don't think they would have
liked it if we had tried to latch onto gasoline tax money to pay for

BART, but that wasn't going to happen anyway because the limitation
of gas tax money to essentially highway purposes was built into the
California constitution.

That was part of the whole complex of interested local people
and organizations that were behind the the initial thinking about a

Bay Area Rapid Transit system, and then the Rapid Transit Commis-
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sion, and the adoption of the enabling legislation for Bart, and so
forth.

That's the best that I can say about power structure. I cer

tainly could not say there is -- if there is such a thing I've never
seen it or even heard about it -- some reasonably finite group of

people who meet from time to time in a room someplace and make basic
decisions about such things as BART; it doesn't exist. It's much
more diffuse than that, of course.

Hicke: What about groups that were opposed -- the people, for instance, who

brought the suit?

Kaapcke: At this stage, I can't recall groups that were opposed. I guess
there were such. I would venture at this stage, again conjecture,
that there was no large and unified group that was against BART.
There were various shades and degrees of opinion that were critical
of BART and antagonistic of it. The Chronicle was the strongest
antagonist that we encountered. It never let up, day after day,
week after week, month after month. Every time you opened the
Chronicle there was a big blast about BART. What twisted their

tail, I can't say. I guess this line of chatter sold newspapers.

As far as the plaintiffs in the lawsuit are concerned, I have
no idea how those persons came to the fore, how they were organized,
brought together. Have I spoken on the record about the inquiries
that were made by the United States Attorney's Office into BART?

Hicke: I don't believe so.

Kaapcke: There was a fellow, Peter Goldschmidt, a graduate of Boalt Hall at

University of California, who made it his business to oppose BART
and try to prevent the adoption of the bond issue. What started him

up, I don't know. That was in his personal capacity. He had some

thing to do with organizing and bringing that lawsuit into being. I

think that the coming together of the plaintiffs in that lawsuit was

something of an ad hoc phenomenon. I'm not aware that there was any

widespread, cohesive group or organization that was responsible for

that, or which in general was against BART. We had plenty of

critics, but I don't think that they were unified and organized.

Goldschmidt though, after the Osborne case cratered, made one
more effort to block BART's going forward. He was then an assistant
U. S. attorney in the office of Cecil Poole, the United States

Attorney for the Northern District of California. By some means
that I don't recall we learned that the U. S. Attorney's office was

conducting an investigation of BART, I think centering upon its

activities leading up to the bond election. We weren't quite sure
what the transgression was supposed to be, but it seemed to concern
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an allegation or an effort to gather evidence that BART had been
involved in using the mails to defraud, of all things. Adrien Falk,
then the district's president, was furious when he learned of this

investigation and asked for an immediate meeting with Cecil Poole.

I have here a press photograph that was taken of Mr. Poole, Mr.

Falk and me at that meeting and I think the expressions on the faces
of the three are very revealing of the temper of the meeting.* I

also have a press clipping about the meeting and its results. In
the language of diplomacy, we had a very frank discussion of the
matter and the result, as further discussed in the press clipping,
was the termination of the investigation.

Hicke: I notice Mr. Falk is rather prominently behind the eight ball here

[Kaapcke laughs]. Is that Justice Poole's desk --

Kaapcke: I have not seen that and I think it's a perfectly marvelous touch.
I would amend what you've said, however, to suggest that perhaps
it's Mr. Poole who's behind the eight ball and that is more consis
tent with the discussion in the news clipping and with the result of
the meeting. [both laugh] I don't know how I came to miss that,
it's delightful.

Speaking of some of the hurdles that BART had to get over, I'm

going to go back to the legislative area again for a moment.

One of the key pieces of legislation that was adopted was the

underlying statute which changed the required affirmative vote for

approval of the bond issue from two-thirds, which was conventional
for public bond issues, to 60 percent. As it turned out, that was
vital to the success of the BART program, because when the vote was
counted at the bond election, it came out 61.2 percent. [laughs]

Hicke: That was close.

Kaapcke: Yes. I haven't in mind now the breakdown among the counties -- but
in at least one of the counties, there was a less than 60 percent
vote, which was overbalanced by a more than 60 percent vote in one
or more of the other counties, leading to a final tally that was

just above the 60 percent level.

Hicke: I have some recollection that the vote in San Francisco actually
made up for something of a loss in the other two counties: Alameda
and Contra Costa.

See following page
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Kaapcke: Yes. And we had a more difficult problem to deal with in Alameda
and in Contra Costa counties than we had in San Francisco. Having
in mind that San Francisco is a relatively confined geographic
space, it wasn't too hard to demonstrate a rather direct correlation
between the facilities in San Francisco and the convenience and ser
vice to the citizenry at large. Even if you live in an area that
isn't tapped by the line, for someplace where you go or want to go,

you have the availability of the use of the line; you can see its

effect on the downtown area, et cetera, et cetera.

In Contra Costa and Alameda counties, there are large areas
that are not served at all and indeed are fairly remote from the
lines. In Contra Costa County, Antioch and Martinez are such

places. In Alameda County there are substantial areas, essentially
what were rural areas, now becom-ing suburbanized but still substan
tial community centers that are not served at all and which are

fairly remote. So that was a problem in those areas and remains a

problem to this day, because there's a very understandable and very
strong body of opinion in Contra Costa and Alameda counties that
before any BART extensions are built to anyplace else, like down to
the San Francisco Airport, BART owes it to those people to provide
them with service, because all this time they've been paying taxes
to pay for the system.

San Mateo and Marin Counties Withdraw

Kaapcke: Have I spoken of the San Mateo and Marin County experiences?

Hicke: No. Could you tell me about that?

Kaapcke: I'm talking about things here that weren't necessarily legal issues,
but they are in a sense germane to our undertaking here, because I

was substantially involved in the processes that were at work, and
it helps to illustrate how, when a lawyer and a law firm become
involved in a major public project of this kind, how deeply into it

you become involved.

There was a major body of opinion in San Mateo County, which
was one of the original five counties that made up BART -- Marin was
the fifth -- that San Mateo would not really benefit from BART and
should be out. I'll put it this way; this is my characterization,
people down there wouldn't agree with it. Some were lulled into a

sense of security by the existence of the Southern Pacific commute
service down the Peninsula.
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Another factor that figured in the view in San Mateo County that San

Mateo should get out of BART was the consideration that the amount
of tax money that would be generated in, or taken from, if you like,
San Mateo County would be considerably more than the amount that
BART would spend or invest in San Mateo County in facilities. You
can see that that might take the aspect of a kind of a bad bargain
in some eyes. It's narrow thinking, one would say, but still there
was that attitude and you can't say it's wholly irrational.

San Mateo County did elect to withdraw from the district in

1961. There was statutory machinery for that; I've forgotten what
it was and at what stage it came into play. Perhaps it was that
before the bond issue went forward, the counties had the opportunity
to decide whether they were going to stick with it or not.

In any event, by the machinery that was provided San Mateo
decided to get out.

The experience in Marin County was quite the reverse. The

opinion in Marin County was very, very strongly pro BART, both that
of the officials over there -- the county supervisors and the

municipal officials -- and the public at large, very strongly in
favor of BART. They saw it as a way to break the transportation
bottleneck which now exists, consisting of the [Golden] Gate Bridge,
with some relief through the Richmond-San Rafael Bridge, although
that's essentially in another direction.

Unfortunately the BART plan would have required the investment
of substantially more money to reach Marin and to serve Marin than
we would obtain from Marin in tax revenues. I think it was a stark
fact of life that once San Mateo County had withdrawn, the inclusion
of Marin couldn't have been paid for.

They would have balanced each other.

There wasn't enough money in the kitty, you see. Yes, with both of
them in it would have balanced off, but with San Mateo out, there
wouldn't have been enough money available to do the Marin job.

The key to the Marin access, of course, was the [Golden] Gate
Bridge, and it was the BART concept that a second deck should be
built on the bridge, made available for BART's use, and then lines
established in Marin.

The Golden Gate Bridge Board of Directors was, if not resistant
to the BART concept, at best stand-offish. In the end, the bridge
district board commissioned an engineering study to determine
whether it would be sound, as an engineering matter, to build a
second deck and run trains across it. The report of that study,
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when it issued, was not favorable, I will say; others would put it

differently. It was not unfavorable, it did not disapprove, it did
not find that it was not feasible as an engineering matter, or even

dangerous as an engineering matter.

It did say -- my words, but this was the concept -- that to
some degree, the elements of risk involved in the maintenance and

operation of the bridge would be increased, and that therefore the
insurance on the bridge would become more expensive; there would be

questions about insurance. That was widely taken as an engineering
veto; it wasn't that at all. But the attitude of the bridge dis
trict's board of directors was sufficiently wary, at least, that

they took that as necessitating a decision to refuse to allow that
kind of access to Marin across the bridge.

Then the question became, "Well, what else can we do?" And the
answer was, within cost feasibility, nothing. To try to cross the
Golden Gate under water would have been a fearfully expensive job.
It would have required digging or blasting tunnels at a rather deep
level through essentially rock, because the action of the currents
and tides just scours the Golden Gate. There is mud inside and sand
inside and there are sand bars outside but the Golden Gate itself,
as I understand it, is really just scoured down to the rock. And

you'd have to get down and get through that rock, and the cost of it

would have just been out of sight.

There was also thought given to coming at Marin from different

angles, from San Francisco through less difficult conditions than

that, but it was never possible to work them out. At one time,
there was a Rieber Plan, which was going to throw an embankment
across the bay in order to separate the salt water from the fresh
water -- that's a very rough description, but that was the idea --

for various ecological purposes and other purposes.

Somewhere in the middle of the bay, you mean?

Yes. Some thought was given, "Well, could we get there that way?
Could BART come across that thing to Marin?" None of those things
ever panned out, or at least never could be seen to be within cannon
shot of cost feasibility, so in 1962 Marin had to leave; too bad.
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BART's Legal Work

[Interview continued: May 9, 1986]##

Hicke: I wonder if we could just start out with a question that I had. Am

I correct in thinking that your work with BART is one of the few

instances of PM&S working with a public agency?

Kaapcke: It is the only case in which PM&S undertook the entire representa
tion of a public agency, and, I think, is very nearly unique in that

respect; if not unique, it's a very rare thing when a large public
agency goes to a private law firm to have all of its legal work
done. Public agencies commonly hire law firms to do specific jobs:
handle a specific lawsuit or perhaps some contractual matter or

something of the kind. PM&S, indeed, has done that kind of work
from time to time -- special singular jobs for public agencies --

but never in the BART context of the complete representation.

We have had a continuing relationship with the Orange County
Water District. I don't know exactly what that work involved -- it

was done by others in the office -- but over a period of years on a

continuing basis we handled a certain type of water problem for the

water district. That didn't involve the complete representation.
Again, different from the BART thing, but it was a long-term rela

tionship and a very steady and satisfactory one.

In the BART case, though, we took on the whole job. I think
that we were able to do the job better and less expensively than if

BART had initially established a legal staff. For example, we had
available in PM&S people who were experienced, who had a background
in just about any kind of problem or question that could have arisen
with respect to BART. That kind of scope and flexibility you simply
cannot have -- certainly not in the initial formative and construc
tion period of an outfit like BART -- in a public agency, and

indeed, you can't even .build it over a period of time, because that

requires size. To draw an analogy, it's like economies of scale.
PM&S is big enough that we've got those people right ready to hand.
To try to duplicate that in an agency staff would mean that you'd
have to have more guys than you'd have regular use for.

To carry on about that for a while, I've spoken of all of this

flexibility we had, experiences we could call on throughout the

firm, but basically the BART work in the law firm was done by me and

by Mai Barrett. Mai during those years was working entirely on BART
matters. In the way that I strove over all of my career to do, I

was continuing to handle other things as well as BART. So they had
Mai and part of my time, a good part of my time. We had another
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young man working with us, Jim Waters, who gave a lot of attention
to BART and then we called on others from time to time. The basic
core of the work was done by the people I've mentioned. That was
pretty lean staffing, and it worked, and it worked out economically
for BART.

As time went on, some of the BART directors got a little res
tive about this relationship, I think almost entirely because it

simply was something without precedent; it wasn't customary. You
couldn't look around and see that other people were doing it, and
that made them feel uncomfortable to an extent, perhaps made them
feel exposed.

As the years went along, I had numerous discussions with the
directors, or some of the directors, about this relationship and
whether PM&S should continue to be fully responsible for all of the
work or whether there shouldn't be some in-house legal staff, and
then PM&S doing only referred work. I undertook to demonstrate to
them on a number of occasions that they were getting their legal
work done better and cheaper by having us do it, and no one was ever
able to demonstrate the contrary.

I'll interject to say at times, too, there was some discussion
about, "Well, gee, how come all this work is going to that big law
firm in San Francisco? Why don't we spread it around?" That may
have had its uses. It may have had some political uses. It may
have had something to do with making your communities feel better,
but in terms of efficiency, it would have been nonsense.

As I say, a number of times I undertook to demonstrate that the

legal work was better done and cheaper done, being done as it was

altogether by PM&S. In the end, however, it really became inevi
table that that would have to change. The BART directors, as con
stituted in the late '60s, were just so uncomfortable with it --

without finding any fault with it, they were just uncomfortable with
it, because of its singularity -- that I began to see that there was
no use trying to hold onto the whole thing. So in about 1969, I

decided the time had come for me to stop arguing for the continua
tion of the relationship and to step forward and say, "Fellows, the
time has come. I'm going to withdraw as general counsel. PM&S will
continue to represent you as you wish on specially referred matters.
We're here to serve you. We hope to continue to be identified with
this project, but that will be up to you." Then there was discus
sion as to who should take on the job of general counsel.

Mai Barrett was a perfect candidate for the job. He knew the
whole background thoroughly. He'd been with me on the job ever
since we took on BART representation, and Mai was not only thor

oughly knowledgeable about BART, but he was a thoroughly capable and

experienced lawyer.
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By that time, BART had engaged a staff lawyer. I never under
stood why, but they did. The question was, should he become the

general counsel? In the end, Hal Barrett was picked for the job and
took the job. When that other gentleman was with BART, it never was
a comfortable relationship. I think he wanted to be the general
counsel and he wanted to be general counsel right now; I wasn't just
about, right now, to say "Here are the keys, do what you want." It

was before I reached the conclusion I've described.

We tried to work out an allocation of responsibilities so that
he would have a role and we would have a role. He didn't want any
division of responsibilities, he wanted it all. So, one way or

another, that relationship was going to have to end. Anyway, Mai
took the job, has had it ever since, and has been doing the most
beautiful job of it that one could imagine. I can't say enough
about what a remarkable job he's done over there.

I recall during this period, when the BART directors were

raising this question about "Should you continue with this full

responsibility?" one of them raised the question, "Who initiates the

legal work that you do? Who says, 'Kaapcke, we want you to look
into a certain problem. We want you to handle a certain matter."
I think I really startled him when I said, "I do. I'm the general
counsel. That's my job. I'm supposed to see these problems coming,
and I'm supposed to deal with them, and I'm supposed to see them

early and deal with them before they get to be migraine headaches.
And as far as contractual and other regular work is concerned, I'm

supposed to be forehanded enough to be prepared when a thing like
that comes along to step into it and do it." [laughs] "Well, gee,
shouldn't there be somebody that can approve or disapprove?" I

guess at any given time, the general manager or the directors could
have approved or disapproved, but I felt the thing was working
smoothly, and I didn't see any need for somebody to kind of check

up.

The suggestion was made, "Gosh, isn't there some kind of an
audit that we ought to. have?" "Well, audit' what? Send anybody in
here that you want to, I'll tell them what I'm doing and why I'm

doing it." But again, you see, that was an uncomfortable answer to
this fellow. He didn't understand that. So we did make the change
that we made.

I've said that PM&S took on the entire representation of BART;
there's one exception to that, an important one. That had to do
with the handling of the property and right-of-way acquisitions that
were necessary to the layout and the establishment and construction
of the lines. I was faced with a dilemma there. It could have been
done within PM&S. Various of our lawyers over the years had tried
and handled eminent domain cases, but of course, on the property
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owners' side. There was some experience within the office
nevertheless in eminent domain cases.

But here we were going to have a massive series of takings, if

you will, not all of which would go to litigation, but certainly a

very, very large proportion of which would at least have required
the filing of a complaint in eminent domain and settlement negotia
tions. If PM&S were to staff up to do this, we'd have to hire some
more lawyers, get them trained and up to speed in the eminent domain
field, and have them going at high speed for a finite period of
time. Because while it was a big job, and it was going to take some

years, there was a definite end to it, and then what would we do
with the guys? We would have half a dozen or whatever number of

people who had been spending all their time on this eminent domain
work, and then there would be n6 more eminent domain work. What
else to do?

I learned -- can't tell you how at this stage of the game --

that one of the lawyers who had been handling a lot of eminent
domain work for the state on a staff basis -- he was employed by the

state, had been doing a lot of this work for the state, particularly
in the division of highways: Jack Rogers -- Jack was anxious to
leave the state and establish a practice of his own to represent in
condemnation cases, as a private and specially engaged lawyer, the

agency side of eminent domain. That sounded to me just tailor-made
for BART's needs. I made some inquiries about Jack. I talked to a

judge, James Agee, then on the state court of appeals, whom I had
known as a trial judge. He was the judge in that Lassen case

involving the Utah project of filling the tidelands across the bay.
And I'd known him before that as a private lawyer.

At an early stage of the game when I was a quite young man in
the office, we had a major lawsuit in the East Bay, one of our
clients did, against one of the unions over there. We had engaged
Jim Agee to work with PM&S and, indeed, to be the principal trial
counsel in the trial of this case. I've forgotten what the case was

about, some kind of civil thing. I was working on the matter for

PM&S, and Jim Agee was brought in in the way I've described. I went

through a lot of cooperative work with Jim, sat with him during the

trial, and helped him during the trial, helped him surround the evi
dence and the documents and all that kind of thing. I became a

great admirer of his, and he thought I was [chuckles] okay.

So I went to see Jim to ask him if he had known of Jack Rogers,
and what could he tell me about him. He was very enthusiastic about
him. He said yes, indeed, Rogers had appeared before him a good
deal in eminent domain cases, and he thought very highly of him.
With that send-off, I went and talked to Rogers to see if he would
take on the BART job. Not only was he tailor-made for BART, but the



188

BART job was tailor-made for him, because it gave him a chance to

get his law practice started with a big bang. He could count on a

substantial volume of work right away, and carry BART through its

period of eminent domain and property acquisitions. By that time he
would have gotten up some speed and when the BART work was over he'd
be prepared to carry on with other clients. Indeed he had, I think,
a couple of partners, fellows who had also worked for the state on
this kind of work, that left the state with him and became his part
ners in his new law practice. They all worked together and handled
the BART work as well as other work that came along, of course.

We made that a subcontract with PM&S. The reason for making it

a subcontract was that I thought it important that PM&S continue to
have the fundamental and overall responsibility for the BART work
and the direction of it. It was also comfortable for Rogers and his

partners to work with us as the point of contact with BART. In that

way, I could keep track of what was going on, although I didn't try
to interfere with the doing of the work; they were the specialists,
I wasn't. But I was able to keep track of what was going on in the
eminent domain work and how it fit into the other work of BART, how
the timetables jibed, and all that kind of thing. Also, from time
to time in the carrying out of that work basic legal questions did
arise that impinged upon the whole BART program and that made it

convenient, and I thought quite the proper channel, for Rogers to

bring that kind of problem to me and give me a chance to participate
in the resolution of those problems. It worked out very well.

In a quite practical sense, Rogers 's client was the BART staff
man who was engaged to supervise and to carry the responsibility of
the eminent domain work. His name was John Daniels. He had long
experience in that kind of thing with the State Division of

Highways .

He wasn't a lawyer; he was, in effect, a businessman. He was a

tremendously able man, very easy to work with; the kind of fellow
who was always busy rolling rocks out of the road instead of into
the road. You do have.clients sometimes [chuckles] who get busy, or
some of whose people get busy, rolling rocks into the path instead
of clearing them out of the way; not this man. He and Rogers worked
just beautifully well together, and Malcolm and I had a nice rela

tionship with him. That was really one of the shining aspects of
the whole BART experience to me. That went smoothly, and wonder
fully well. During the BART construction era, John Daniels retired
and was succeeded by Jack Carlson -- also a very able man in the
same way, with the same kind of prior experience. With him also
things went along smoothly and effectively.

I do recall -- here's again, another quite unusual contract we
had to make on BART's behalf -- that in the contract we had with
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Rogers we included a provision that during the period of BART's big
push on this kind of work, the BART work should be the principal
business of the partnership, so that we had priority and first call
on their efforts. They were glad to make that commitment. They did
make it; they carried it out. In all respects, that part of the
BART project just worked out to the queen's taste.

Jack Rogers is still practicing in that field and is still han

dling an occasional case for BART when they have to take a property
for an expansion of some kind. I see him from time to time. We
became really close allies during that work.

The Engineers

Hicke: Could I interject just one quick question? You talked about the
reason for BART choosing PM&S to do its law work. Would they have
used the same kind of reasoning in deciding to get consulting engi
neers, rather than developing in-house engineers?

Kaapcke: Yes, yes, indeed so. It couldn't have been done in-house, I don't

think, certainly with nothing like the efficiency with which it was
done. Here you had a problem where you had to pull together, gee, I

don't know, maybe hundreds of engineers, certainly dozens, scores of

engineers, during a finite period, and then when the work is done
where do the engineers go?

Large construction jobs are just like that throughout the

country and indeed, throughout the world. There's a period of years
when there's fast and furious work involving hundreds or thousands
of people, and then it all comes to an end. Of course, there builds

up or has built up, a pool of manpower to handle those jobs at all
levels: from the sandhogs who do the work under the ground to the

very top-level skilled engineers who have overall direction of that
kind thing. Over the years, they move from job to job; same guys
turn up here, there, and everywhere.

Speaking of sandhogs, we had sandhogs working on the BART job
in connection with the tube. These were the same sandhogs who
worked on tunnels and tubes anywhere you might go, and so it is with
the talent at the upper levels of the thing. Many of the people who
worked on the BART thing, both as members or employees of the engi
neering companies, and also people who took some staff engineering
jobs at BART, went to other transit projects that came along. Some
of them went to work on the Washington subway, some of them went to
work on the Baltimore subway, and on both sides of the fence. Some
who had been BART staff people would go to work for the engineering
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firms that were called in on those other projects. Some who had
been with the engineering firms would wind up on the staff side of

those projects, and that's just the way those things are done.

Probably some of those people wind up on the North Slope working on
oil pipelines for [chuckles] all I know; that's just the way those

things come about in the world.

Perfectly plainly, BART had to work in an important way with
outside engineering firms to get this work done. No doubt, there
was and would always be in such a situation a question of degree:
to what extent do we want to have a corps of staff engineers to work

with, oversee, et cetera, et cetera, the consulting engineers; that
can be larger or smaller. But the basic job had to be done, it

seems to me, by the kind of firms who were engaged to do this job.

Incidentally, from time to time questions were raised -- I

don't think ever fundamentally or seriously -- about, "Well, gee
whiz, here's so and so on the BART staff as an engineer, and he used
to work for one of the joint venture engineering firms some other

place in the country. Is that right? Is that according to Hoyle?"
I never understood what the objection to it was. As I've said,
there's this pool of manpower that is built up and you have to go to
that pool of manpower to staff up. If everybody who has ever had

any experience is disqualified, how are you going to build the job?
I've never understood the objection.

Hicke: I think you're probably right; it comes from not being familiar with
the way construction jobs work.

Kaapcke: There's more to it than that. There's been a kind of a feeling that
has built up in the country in latter years -- I don't know what I

quite mean by latter years, but it reaches back into the '60s --

that anybody who is experienced in private industry in a given field
must never, never ever be allowed to go to work for the government
in that field. I don't understand that. To overstate it for the
sake of illustration and emphasis, carried to its ultimate, that
means that the only peqple you can ever hire in the governmental
agency are people who know nothing at all about the subject. How
are you going to do that?

Hicke: The problem arises because of the bidding.

Kaapcke: I suppose people just assume that men are going to be corrupt. If

you make that assumption, you'd better shut down the country now.
How are you ever going to get anywhere with that kind of an assump
tion? To be sure, you've got to have some ground rules, and you've
got to have somebody to keep an eye on those things, in case some

body does turn out to be corrupt, or if not corrupt, to favor

improperly the other side. You've got to have some ground rules,



Hicke:

Kaapcke:

191

but you've got to have a fundamental morality, which can't be

legislated or governed by regulations. I must say that I've not had

experience with anything except integrity and honesty in connection
with this BART job.

If you carried the thing to its extreme, you'd say, "Kaapcke
couldn't possibly have been hired as the general counsel of BART,
because look at all the work he's done for private industry. He's
written any number of contracts for private corporations. He's han
dled various lawsuits for private companies. We can't have him on
the BART job." Then who are you going to get?

Somebody right out of law school.

Yes.

Other Contracts : East Bay Lines and the Embarcadero Station

Kaapcke: Speaking of unusual contracts that had to be worked out for BART,
there is the contract that was made with the state that had to do
with placing the BART lines, running from the end of the tube

really.

Hicke: In the East Bay?

Kaapcke: The East Bay lines running out through Berkeley, through the tunnel
under the Berkeley hills, and out through Orinda and Lafayette and
Walnut Creek, placing the BART lines in the center of the relocated
and expanded freeway lanes. I don't recall particulars about that

contract, but it was a complicated one, difficult to work out in the
sense of trying to anticipate everything that had to be provided for
and making provision for it. There were some difficulties of nego
tiation with the state, but not many, because basically the state

people were well intentioned and desirable of realizing the obvious

advantages of the combined job. But it was a major contract. I

couldn't tell you how thick it was, but it must have been big.

f*

That alone is almost a landmark, in my experience of contractual

jobs that one is called upon to do as a lawyer.

Hicke: What were some of the other challenges?

Kaapcke: Another major one, a difficult one, was working out the agreement
with the city of San Francisco that we had to do in order to build
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our lines through the city from the west side of the bay on out to

Daly City. That also involved, as you know, building underground
facilities for the streetcar lines, which are there now, and for the

building of the stations. Any number of problems had to be worked
out and incorporated in this agreement, or provision for their reso
lution built into the agreement. That was, again I'll use the word

"massive"; that was a massive job of conception, negotiation, and
documentation. It was the more difficult because the city people
were very difficult.

We were negotiating with a certain group of individuals, but
there was a committee of city representatives formed to oversee
those individuals, oversee the process, and in the end, subject to

some ultimate approvals by the board of supervisors and the mayor
and so forth, to make city policy about the terms of this contract
as they went along.

It was like dealing with the Russians. They never wanted to

yield anything. All the concessions were supposed to come from our
side. They just sat there and said no, day after day, and even when
we'd reach agreement with the people doing the negotiating, then
this committee would say no. I've often thought that vis-a-vis the

Russians, every negotiation is just another aggression, and every
settlement is just a definition of the field for yet further aggres
sions. It wasn't quite that bad with the city, but it had overtones
of that kind.

There was one aspect of the arrangements that were made with
the city which both illustrates that and also indicates some of the
fiscal problems that BART encountered as we went along with the con
struction job. That had to do with the building of the Embarcadero
Station. As originally planned, the first BART station on the west
side of the bay was to be the Montgomery Street Station. The city
decided that they ought to have an Embarcadero Station. Somehow

they thought BART was to pay for that. Well yes, we were funded for

$792 million, but my God! That is a stark example of what I men
tioned some while ago,. that everytime you went to one of the con
stituent communities, there was something that they wanted that
wasn't included in the BART plans, and, "Gee, certainly you can give
us that with your $792 million."

The city was quite determined about that at first. Finally we
somehow got the message through that we couldn't pay for it and we
weren't going to pay for it. We were happy to build it. We were
the only people who should build it, because it had to be built com

patibly and in keeping with the rest of the system and besides, we
had the forces in being to do it. So we would build it, but we cer

tainly couldn't pay for it.
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There was a long period of struggle on the part of the city to
find other financing sources but they finally did, and so we made an

agreement with the city for the construction of the Embarcadero Sta
tion: they to put up the money and BART was to do the work. I've

forgotten whether that was a separate contract or became a part of
the big contract with the city. Maybe it was a supplement to it.

To illustrate the kind of problem that can arise, let us go
back to the time when the Embarcadero Station was all finished

except for the purchase and installation of the fare collection

equipment, the machines that you stick your tickets into that either
let you in or exclude you from the premises. The agreement provided
that the city -- I don't remember the exact words, but the concept
was that the city shall pay for the construction and the completion
of the Embarcadero Station. Lo- and behold, they took the position
that, "Well, we've built the complete station. The fare collection

equipment is for your account." I took the position, "Nonsense.
It's not a complete station unless it is prepared and ready to func
tion for the admission of the people that are going to ride the

trains, and that necessitates fare collection equipment. Otherwise,
all you've got is a hole in the ground into which a bunch of people
can run and get on your trains for nothing."

Hicke: They wanted to let people on free, maybe. [laughs]

Kaapcke: What they wanted to do was to save a few bucks at our expense, which
was part of the whole experience we had.

So BART came to me, and said, "What are we going to do here?
The city officials say they won't pay for it; they don't consider it

their obligation. You've said it's not our obligation." I said,
"Board the damn thing up and run the trains right by it," and they
did. For quite a while they did that. I was startled when they
took the position that the city didn't have to pay for the fare col
lection equipment; I'm sure they were startled when they found that
BART wasn't going to either, and since there was no way to operate a

station without fare collection equipment, the trains were just
skipping right by Embarcadero.

That question came up from time to time. I can't tell you over
what period of time, but it was a long period when every few months
BART would call me up and say, "The city's on us again about this
Embarcadero Station. What are we to do?" I said, "I told you
before, I'll tell you again. Run your trains right past it."

That was finally resolved because in the end, after all of the
whole BART job was done in the city, there were many, many questions
that remained to be swept up, you might say; there was the ultimate
final housecleaning and housekeeping, and "there's this item out-
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standing, and there's that item outstanding, and we haven't come to
an agreement about that, but if we do this, will you do that?" and
so forth. Finally, there was a kind of overall total settlement
worked out with the city. In part, it was a contractual settlement
and a financial settlement; in part, it was a political settlement,
quite appropriate, quite necessary to do, of course.

The fare collection equipment question was resolved as part of
that overall settlement. I don't even remember now who it was that

agreed to pay what. That occurred after I ceased to be the general
counsel and Barrett took on that job.

I'll have something more to say about some of BART's contracts
when we get around to the Berkeley experience, but just at the

moment, that covers about what I had in mind on that score.

Federal Subsidies

Kaapcke: We've talked about financing, and I've talked about cost overruns
and how we had to go to Sacramento for legislation. I should refer
also to the role that federal money played in the whole thing. At
this distance, I can't begin to remember specifics about how much

money was put up, and for what, and how it came about that we got
that money; I'll have to deal with it in a much broader sense than
that. But it was a very interesting experience.

When BART got started, there was no federal subvention of

transportation facilities in the country. It wasn't until some con
siderable period after BART's bond issue had been approved that the

concept of federal subsidies arose. That was originally provided
for through the agency of, we called it HUD [Housing and Urban

Development Agency]. What cabinet department that fit into, I don't
remember now.

*

Initially it looked as though BART was going to be left out in
the cold, because as the concept of some kind of federal subventions

began to germinate, the idea was that people that had paid for their
own systems "are not part of this thing; this is for the future."
Here was BART in mid-flight in building a system that had been
funded at enormous cost by the citizens voting to tax themselves.

We went to people involved in the devising of this federal pro
gram and said, "How can it be that because we in San Francisco and
the bay counties have been willing to tax ourselves to provide a

system, we're told to go peddle our papers, and other guys who don't
have that degree of commitment to their project are going to come to
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you and say, 'Give us the dough
1

?" That argument was successful, so
a provision was built into it that enabled BART to get some money
for its system out of the federal subventions.

Hicke: Did you talk to people in the agency?

Kaapcke: Yes. Stokes and I -- others too -- but I can recall numerous trips
to Washington with Stokes and with others. We were talking to sena
tors and congressmen and to people in the Housing and Urban Develop
ment Agency, and the whole range of people in Washington who were
interested in this thing.

Hicke: Do you recall any particular names?

Kaapcke: I couldn't tell you. Obviously -those involved were the senators
from California and the congressmen from California, most specifi
cally those from the Bay Area.

A couple of interesting wrinkles on that. First off, the ini
tial concept was that the federal government would put up funds from
time to time for capital purposes for transit. Without recalling it

specifically, I take it that the concept was that they would provide
seed money, but this was to be used for capital purposes: construc
tion and purchase of equipment, not for operating expenses.

I do recall quite clearly that various people connected with
the development of this federal program took the view that "once you
start giving operating subsidies there is no end to it, either in

terms of the number of communities that are going to be coming to

you for money, or temporally; there's no end to it down the road.

You've got to stay out of operating subsidies." For some while the

federal funds were limited to capital purposes.

More lately, however, and I can't tell you when now, the fed

eral program was expanded to include operating subsidies. The poli
tical decision that was made rejected the counter-argument that

whenever you give an operating subsidy -- not just for transit, but

for everything -- you create a permanent dependency; in the euphe
mism of the day, it's called a constituency [laughs].

Now that the federal government is having the deficit problems
that it's having, it's trying to cut back on those things, and it's

proving to be extremely painful for the recipient public bodies

throughout the country. I don't know at firsthand, but I'm sure
that BART's having pains about that; indeed, the Bay Area at large,

probably the streetcar lines, and AC transit. Here is a clipping
from the San Francisco Chronicle for March 11, 1987, which discusses
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the difficulties that are faced on account of the cutbacks.* Yes, a

"constituency" has grown and it is hurting.

Another interesting aspect of the federal funding: I don't

remember now just how much federal monies have been had. A lot of

it occurred after I was off the job as general counsel; some consid

erable amount of it, though, occurred while I was there. I can't

remember all of the uses to which federal funds had been put. I

don't know anything about the extent of operating subsidies. My
recollections are not strong about capital subsidies, but I recall

federal money was put up for the test track in the East Bay. That

was established and used to try out rolling stock concepts and track

control concepts. I believe federal money has gone into the BART's

computer system and improvements therein, and various other things.

But he who takes the king's shilling must march to the king's
drum. One requirement that was built into the federal grants right
at the outset was that projects or parts of projects that were
funded with federal money must employ the operating workers --

trainmen and such -- at wage rates and terms of employment not less

favorable, if you hired people who'd w.orked for other transportation
agencies, than they had had in the operations from which they came.

Now that's very roughly and inadequately stated. It didn't

require all BART operating employees to be hired under those terms,
and I don't remember how that was subdivided or broken down, but a

goodly number of BART operating personnel had to be hired on that

basis. It created just a devil of a labor relations problem because
in effect you were trying to hire people who would work not on a

unified scale of pay and terms and conditions of employment, but on

a patchwork of terms and conditions and pay scales, depending on

where they were hired from. Worse than a two-tier level, you see.

And, perfectly obviously, that was just one major problem and stum

bling block in the road. BART didn't like it; none of us liked it.

I'm sure that some of us didn't see how it could possibly work out

in the long run.

On the other hand, there was no use fighting about it, because
if we wanted the federal money, we were going to take it on that

condition, and it was very important to BART to have access to the

federal money. They had a responsibility to the local community:
get it. As long as it was available, it wasn't for BART to say,

"Oh, well, your terms are too tough, to hell with it, keep your
money." The local folk were taxing themselves at a substantial

rate, and we just couldn't take any such puristic attitude as that.

See following page.



Wednesday, March 11, 1987

Reagan Move to Cut

Transit Funds Assailed
Washington

Bay Area transportation of

ficials yesterday charged that

the Reagan administration's

threatened budget cuts would
saddle commuters with more
crowded buses, gridlock and re

duced BART services.

"It's crisis time," said Santa Cla

ra County Supervisor Ron Diridon,

I member of the Metropolitan

Transportation Commission. "We're

advancing toward a gridlock that

could make the Bay Area nonviable

economically."

Diridon and six of his fellow

commissioners held a press confer

ence on Capitol Hill yesterday to

protest $130 million they said the

Reagan administration wants cut

from the Bay Area's $1 billion trans

portation budget next fiscal year. In

Washington this week for a meeting
of the American Public Transit As
sociation, the MTC commissioners
and about 30 members of four other

Bay Area transportation boards

spent Monday and yesterday lobby

ing legislators against the proposed
cuts.

In addition to reducing ser

vices, the officials said, less money
would mean increased fares on
BART and buses and fewer riders

willing to pay the higher fares.

"If we lost the 7 percent they're

talking about on our budget, we'd

have to increase fares (an average
of) 90 percent," said Michael FaJans,

a member of the AC Transit board.

"And, in some cases, that means go
ing from a $1 .50 fare to $2.75." .

Other casualties of the pro
posed cuts would be long-promised
BART extensions, such as the link

south from Daly City and East Bay
extensions beyond Fremont and
Concord.

Earlier this week, the Reagan
administration responded to critics

of its proposed transit cutbacks by
issuing a report that was highly crit

ical of BART-style suburban rail sys
tems. The administration charged
that such systems mainly serve sub
urban riders who are well-off rath

er than the urban poor who ride

buses.

Denying that federal transit

funds are wasted, Mariam Gholikely
of the Peninsula's SamTrans dis

trict, said yesterday, "We have peo

pie whose bread and butter, whose
lives depend on them getting to

their jobs. They don't have cars For

them this is not a luxury. It is a

necessity."

CAromr/p ff nkhington Burrnu
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So the federal money was accepted on those terms, and as time went

on, it created very, very substantial problems.

I've forgotten now how it all shook out. I'm sure that it has
shaken out on the basis that everybody's on the same scale now, but
that was a long time coming, and it was a big, big headache.

One can conceive how the feds would think of doing a thing like

that; they didn't want their money to contribute, in effect, to the
breakdown of workers' pay scales. On the other hand, if you put it

up against the realities of trying to run a system, it was an

enormity.

There is one other aspect of the BART construction experience
that I'd like to refer to, and I'll drag it in here -- it could fit

in anyplace -- and that is, in my after-the-fact estimation as I

look back over the course of the whole thing, the timing of the con

ception, the development, the construction of BART was almost a

once-in-history thing, a very nice piece of timing; not by anybody's
genius, it just happened. But BART was conceived of and designed
and to a significant degree carried out at a period of rather low

inflation rates. Essentially, the situation was steady. Later on
in the '60s, the inflation began to zoom, and that's part of what

underlay some of these cost overruns. But the inflation rates were
low.

This is the later '50s?

Yes. And early '60s. BART was well enough along by the time the
inflation began to run away, let's say, that it was possible to save
it with various expediencies, such as the sales tax and the federal
subventions. That's one aspect of the timing. To emphasize that, I

read in the paper this morning that Los Angeles is planning, I think
it is an 18-mile subway line at an estimated cost of $200 million a

mile. At a cost of $200 million a mile, 5 miles is a billion dol

lars, and 18 miles is getting on toward $4 billion. Here BART built
70-some miles for $792 jnillion, plus the collateral financing we've
been talking about. If you're talking about building BART today,
the figure would be bigger than all outdoors. So in terms of cost,
and therefore funding, the timing was almost a once-in-history sort
of thing.

There was another part of it that isn't quite that dramatic,
but still has a very significant impact on it, and that is the for
mation and existence of the Bay Conservation and Development Commis
sion fBCDC], so-called. BART got started before BCDC was formed,
and the transbay tube was planned, designed, and constructed in the

very early days of BCDC. We encountered a minimum of either diffi

culty or intended regulatory oversight from BCDC. They took a look,
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in some way that's not now clear to me but was not major, at what
BART was doing. It may be that they suggested or asked for certain
adjustments, "Don't do this, or don't do that," or something like
that, but all that was not basic to the building of the tube. The
tube was built with really no friction with BCDC.

A few years later, when BCDC began to really feel its oats and
exercise jurisdiction in all directions and to impose very stringent
requirements of many kinds, the gaining of BCDC approval of the BART
job would have been a different problem altogether, of quite a dif
ferent magnitude. I'm not even sure it could have been done,
because BCDC became so tight in its requirements, looking toward
allowing no changes in the ecological surroundings to be made. I

doubt that the tube could have been built if BCDC had tried to exer
cise the kind of large power that it later came to exercise in the

Bay Area. I don't know that, but as I look back on it, it brings
some belated apprehensions to mind. There we are.

Two Berkeley Controversies

[Interview continued: June 20, 1986]##

Hicke: I wonder if we could just start this morning with the Berkeley
controversy.

Kaapcke: All right. I've talked a lot about BART, but BART was a big part of

my law practice for a good number of years. So there still are some

things I'd like to discuss about BART.

I think you referred to the Berkeley controversy. Actually
there were two Berkeley controversies.

One, and I think the major one, concerned the desire of the

mayor of Berkeley, Wallace Johnson at that time, backed up by a sig
nificant body of public opinion in the city, to have the BART facil
ities in Berkeley placed underground. The initial BART design,
while it provided for undergrounding of most of the San Francisco
facilities and a great deal of the facilities in Oakland, had pro
vided for elevated structures in Berkeley. Other elements of the
East Bay system were also designed for elevated structures and were
so built without any local objection. Berkeley made a very, very
strong objection about elevated transit tracks going right through
the main part of Berkeley, down Shattuck Avenue, and made a strong
pitch to get that underground and have the stations put underground.
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I think that the outset of Berkeley's effort was to have BART
do that underground ing at its own expense. It was commonly the
attitude of the municipalities within the BART area to get BART to
make changes and pay for them itself and BART had a tough time, as

I've said before, getting people to understand that we didn't have
all the money in the world and that the changes had to be paid from
some other source because of our large but finite financial founda
tion.

Well, Berkeley finally accepted, in principle, the idea that

they should in some way, which was a long time being worked out,

provide for or assist with the financing of placing the Berkeley
facilities underground. But there were a lot of false starts and a

lot of false moves and a certain amount of lack of candor involved
in that.

It finally worked out on an agreed basis, which was successful,
but which involved something that certainly the Berkeley representa
tives didn't have any notion of doing when they started. That was
the formation of a special taxing district in Berkeley, which issued
a special issue of local bonds, the proceeds of which were made
available for this undergrounding.* BART contributed some values to

that, I've forgotten just how the quid pro quo went, but BART among
other things conveyed to Berkeley the air rights over the Berkeley
stations. These at some time in the future could be availed of for
the construction of buildings -- office buildings presumably -- and

thereby contribute something to Berkeley as a cooperative measure on
BART's part to encourage this local financing that was engaged in.

We never got into a lawsuit over that. There was a provision
in the BART statute for public hearings to be had on controverted
matters like the Berkeley dispute, and hearings were begun and con
tinued over a substantial period of time. It didn't amount to a

trial but we did get into a quite substantial airing of the issues
in the controversy, some of the defects in the original one, or two,
or three financing proposals that Berkeley trotted forward, and

airing of what the real possibilities were, the real financial needs
were. Inevitably in a hearing of that kind, something of an adver
sarial attitude got into it, not that anyone wanted to attack the

problem as an adversarial thing, but it just was inevitable and it

was regrettable.

'" The $12 million bond issue was approved by Berkeley voters on
October 4, 1966.
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In the end, however, this cooperative arrangement was worked
out. Peoples' ruffled fur did settle back down [laughter], and it

all came to an amicable and satisfactory end. At this late date,

probably there are very few people who remember the heat that was

generated at the time, or perhaps even remember the fact that that

controversey occurred.

Hicke: What part did Wallace Johnson play?

Kaapcke: He was the spokesman for Berkeley. I think that the whole Berkeley
position really arose at his initiative, and quite properly so. He
was the mayor of the city and he had some strong views on this sub

ject, and he did everything he could think of to bring about what he

thought, again with significant local support, was the only accep
table resolution of it from Berkeley's point of view. To his

credit, when it came down to the inescapable conclusion that BART

simply couldn't pay for it itself, and couldn't rely upon some of
the more flimsy financial structures that Johnson had conceived of
when he first began the campaign to get BART put underground -- to

his credit, when it came down to the need for some kind of tax
source employed by Berkeley to carry out the financing, why, he

stepped up to the plate and helped win the game through that
mechanism.

The other Berkeley controversy was unfortunate and unnecessary,
even unjustified in my opinion so far as the people on the other
side of the issue were concerned. That, of course, is my own point
of view, and it was my point of view at the time. Needless to say
there was a considerable group of Berkeley citizens who took the

other point of view, so they could probably throw right back at me
all those words: unfortunate, unnecessary, unfounded, and so on.

This second controversy concerned the construction of the South

Berkeley Station. After the undergrounding had been resolved upon,
the design of the South Berkeley Station was such that there was a

good deal of the structure above ground. Some of the residents in

West Berkeley objected to that. I think they considered that when
it had been decided that the BART facilities in Berkeley should be

underground, that meant everything: not only tracks, but the sta

tion structures as well. I think the rallying cry was "Underground
border to border," something like that.

The South Berkeley Station is very near the Oakland/Berkeley
border. Emotional tones got involved in it, like "The Berkeley sta

tion is going to constitute a Chinese wall, separating the West

Berkeley residents from the rest of the city." Offense was taken at

that. It got racial overtones into it because of the substantially
black population in West Berkeley. So it all got to be a tangled,
emotional mess.
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A lawsuit was commenced involving the assertion that the South

Berkeley Station, if constructed according to BART's plan, would

involve a misapplication of the terms of the bond issue that had

been adopted by this special tax district in Berkeley to place
facilities underground, that it would amount to a breach of faith

and breach of agreement with the voters, and arguments of that

kind.*

BART took the view that the bond resolution, which really is

the governing legal document, was in such terms that it did not pre
vent the construction of the Berkeley station as originally
designed, was not inconsistent with it, and that the issue should be

governed and decided under the terms of the bond resolution.

All of the precedents in the state of California in the judi
cial decisions involving the interpretation of the terms of bond

issues had been so decided. We were confident that the judge,
before the case was tried, would so rule in this case. The judge,

though, decided to take testimony as to the understanding of the

citizens of the meaning of the ballot proposition, in which they
voted on this bond issue, which of course is a thing just a few

lines long. We thought that that was obviously an erroneous view.

We thought it called for a process that was wholly impractical and

unrealistic, and that is marshaling whatever number of citizens you
like and marching them into the courtroom and asking them what was
in their mind as they cast their ballots. If they could march a

dozen people in to say that they thought it meant the Berkeley sta
tion had to go totally underground, we could get a dozen people and
march them in to say that they didn't so understand.

A funny thing arose out of that. I lined up some of my neigh
bors to testify on that issue. I live on a street which is fairly
high up in the Berkeley hills. We're blessed with quite a lovely
view of the bay up there. And the [laughter] lawyers for the plain
tiffs in that case -- I thought it was pretty adroit, although it

stung a little bit -- came out with the slogan "The View from Roble

Court," which is my street [laughter]. By drawing a sharp distinc
tion between the people in West Berkeley down on the flat and those
of us who live up on the hill, this was a false but I guess effec
tive and in any event amusing effort to set what were considered to
be the haves against the have nots. It took some of the weight out
of our testimony, I must say.

* Ronald Dellums v. San Francisco Bay Area Rapid Transit Dis

trict, No. 375,422 in the Superior Court of the State of California
(1968)
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As I look back on it, it seems to me now that upon whatever

legal ground the judge rested, upon whatever testimony he based his

decision, it really must have been inevitable at that time and in
that place, that a decision was not going to issue that went counter
to the very strongly held views and objections of the West Berkeley
residents. I don't blame the judge for the decision that issued.
We were convinced then, and we urged as strenuously as we could,
that the case ought to be decided under the terms of the bond reso

lution, and that that meant that we could build the station as

designed. But given the practicalities of the times, the era, the

place and the issue, I can see how the judge came to the conclusion
that he did.

Hicke: What was his decision?

Kaapcke: The conclusion was that we had to redesign the station in a way that
would avoid the objections of the plaintiffs. And it was rede

signed. It did not go totally underground as built and as it exists

today; the structure there is to some degree above ground.

Hicke: It's very unobtrusive.

Kaapcke: Yes, it's unobtrusive. It satisfied the objections of the plain
tiffs. The added cost was not so substantial as to be a very heavy
problem with BART. It was a problem -- there went some more hun
dreds of thousands of dollars, you know, a million and a half, two

million, whatever it was. So it was a problem, but it was one that
BART could handle and live with, and did. In the end it perhaps is

just as well to have that irritant removed from the scene. If it

had not been removed it might have continued to be a sore point in

the city. You know I'm talking things that are not of legal import
now, but I'm trying, at this long remove from the fight of the day,
to take a more philosophical view of it.

Hicke: I would think this would spread to other cities because of the fact

that Berkeley was successful. Of course, they did it themselves for

a good part of the way, but also the success of this suit might have

prompted other suits.

Kaapcke: Well, there weren't any other cities that were bisected by the pro

posed elevated lines the way Berkeley was. They were to go right
down Shattuck Avenue, which is the main business street in the city
of Berkeley. In a broad generality, the elevated lines that go

through other communities don't have such an obtrusive presence
within the area as the Berkeley elevated might have had. After the

BART lines leave Berkeley, they essentially go along the edge of

some of the other cities there reaching north toward the Richmond
terminal. The same thing is true going south to Fremont. Going out

to Concord, of course, the line lies within the median strip of the
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expanded freeway, as I discussed awhile ago. And in neither Orinda
nor Lafayette, I think, nor Walnut Creek nor Concord is there that
stark presence that raised the big objection on the part of the city
of Berkeley.

All things considered the thing that finally eventuated is, I

think one would have to say, a reasonably balanced result.

BART
'

s Wrap-up Insurance

Kaapcke: There are a few additional things I'd like to say about BART before

we, in the end, turn to other things that occurred in the course of

my law practice.

One has to do with BART's insurance program, which was quite
unusual. I won't say unique; I don't know to what extent it's been
used in other similar projects, but it was very inventive and very
unusual and I think very successful.

To arrange for insurance in the very early stages of the BART

project BART called for insurance proposals from, I'll just say
broadly, the insurance industry. I recall that two proposals were
made. I don't recall all the differences between them now, but I do

recall very strongly the outstanding feature of the one that was

finally accepted and put into effect. The proposal that was

accepted by BART was put forward by Fred S. James & Company, and the

spokesman for the James organization was Tom Ryan, who was the

president of Fred S. James & Company at that time.

The unusual feature of the successful proposal was its adoption
of what came to be called a wrap-up insurance program. What this

meant, in a very greatly simplified statement of it, was that BART
would place most of the insurance on those who participated in the
construction of the BART facilities. They didn't quite cover all of
it. I can't recall what the exclusions were, but for the most part
contractors and subcontractors were not to place their own insurance
but to submit bids to BART on a basis free of insurance cost. BART
would arrange and place the insurance and pay the insurance pre
miums .

I won't try to go into all the ramifications of the program.
It was quite a complex thing, but it made an awful lot of sense.
Some of the primary attractions of it were, first of all, a substan
tial saving in premiums, because since all of this insurance was

placed in one package an advantageous rate, a very advantageous
rate, could be had. Secondly, it permitted a coordinated risk man-
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agement program to be carried out. Since all the insurance was
under one management, it permitted the insurance people to carry out
one program of risk management to reduce the occasion for accidents
and insurance losses.

Hicke: Were you involved in making these arrangements?

Kaapcke: To a considerable extent, yes, and I'll come back to that.

Another very attractive element of the so-called wrap-up insur
ance was that whenever those interests that were covered under the
unified BART-placed insurance got involved in claims or occurences
that would normally create claims between or among them, the occa
sion for controversy and litigation was erased. Normally, if one
contractor said that something that failed was the fault of another
contractor who was working next door, there would be a lawsuit about
it. That, we thought, was something most desirable to avoid,
because it takes time, diverts people's attention from the job.
People who should be out there keeping the work moving are busy
having their depositions taken or testifying in court. It's just a

disruption all the way around.

To me it's a point of some interest that I had had exposure a

long time before to an analogous type of insurance arrangement. I

spoke of the work that I'd done during the war on the maritime
front, and that involved an analogous insurance arrangement. The
War Shipping Administration, which was the authority that took over
the operation of the merchant fleet of the United States early in
the game, arranged for its own placement of the insurance that would
apply to all of the ships that came under its direction.

Now up to the time when that was done, anytime that two vessels
came into collision, you had a dispute, you had a controversy, you
probably had a lawsuit. Once all the vessels were under one insur
ance coverage, the lawsuits just stopped. If two vessels got
involved in an accident, the same purse was going to pay the loss in

any event, so there was no lawsuit. That impressed me very heavily
at that time. I had occasion to study it all, of course, because
Standard of California's tanker fleet was under this coverage, like
all of the rest of the merchant fleets of the country, and I had to
know about it, I had to understand it, and I dug into it fairly
extensively. Now here, many years later, came along another version
of the same thing in the case of BART, and I immediately recognized
the advantages that I had seen during the wartime period.

That's not only interesting, to me at least, for its own sake,
but it does illustrate how widely reaching can be the experience
that you gain in some aspect of your law practice and how unexpected
and how, again, widely reaching that experience can be in some other
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field and some other undertaking entirely. The whole thing is like
the weaving of a carpet, in other words: there's the warp and the

woof, and it all pulls together and makes a lovely rug.

[Interview continued: June 27, 1986 ]##

Kaapcke: Before going on with the discussion about the BART insurance pro
gram, I want to digress. This just popped into my mind. On one of
the first visits that my wife and I made to Vienna, I had quite an

amusing observation. At that time the Vienna subway was being
built. It has subsequently been finished. I have ridden on it.

It's very attractive, a nicely functional thing. And it does save a

lot of time getting around. Vienna is a large, far-flung city.
Once you leave the old city, it's just all over the place. I took
the Vienna subway from the old city out to that park -- I have for

gotten the name of the park -- where the big, giant ferris wheel is.

It '.-its down to a few minutes what otherwise would be quite an
e,. ive journey out to the park and back. I enjoyed it.

Hicke: Do iaey have the outdoor bands playing there?

Kappcke: Oh, all that stuff. It is truly a lovely thing there. I enjoyed
that trip. Well, back to this occasion when the subway was being
built. I noticed on the TV in Vienna and in the press that the
Vienna subway project and the mayor of the city and the chief execu
tive of the project were under very, very heavy criticism. One
would even say "attack" because of what -- what do you know?

[laughing] -- cost overruns, inadequate financing. The project was

going slower than planned, and so forth.

Hicke: It all sounds familiar.

Kaapcke: Everybody was just ripping the hide off these guys. My heart bled
for them, but at the same time I couldn't help but laugh, because it

was just hand in glove with the BART experience. Now, of course, as

in the case of BART, it's finished, it's working, everybody is happy
with it. Everybody likes it. But that was a very amusing incident.

*

Back for a moment to the E.'-.RT wrap-up insurance program. I

have spoken of the advantages foreseen for.it; it really worked

quite well. I must recognize, however, that the contractors didn't
like it. I think there were two principal reasons for that. The
first was that it required them to do business on the BART jobs in a

different way with respect to their insurance arrangements, rela

tionships, and the like than they were used to doing. They had
their relationships, their brokers and they had their ways of

placing their policies and they had their premium negotiations under
their belt. While I am sure that it was no more than annoyance, it
was at least an annoyance that they had to drop all that for their
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BART jobs and bid under the particular requirements of the BART bid

papers, which included the wrap-up insurance feature. So they
didn't like it.

The second reason is a little less tangible, but I am sure that

the contractors' insurance brokers didn't like it because they were
not going to get commissions on a significant part of their clients'

affairs, and I think they pumped up the already existing dislike of

the contractors for it and made quite a little burning issue out of

it. Well, of course the commission savings was one of the things
that made it attractive to BART because we were saving a lot of

dough on rates and commissions. One man's feast is another man's

famine. At any rate, despite the overall noise that was raised
about that, we stuck to it and s.aw it through and it was successful.

I have mentioned the risk management program that came along
with this wrap-up insurance. I guess we called it coordinated
insurance: a little more dignified term. But wrap-up was what we
all said, and that was what it was. The risk management program,

too, was very successful. The man who was in overall charge of that

initially for the insurance firm, Fred S. James & Company, later

left the insurance company and became BART's insurance manager. The

man in charge was Lee Hoagland.

I can't tell you all the features of the risk management pro

gram, but I recall distinctly that BART's experience with accident

claims was very favorable. I can't give you figures, but I do

remember strongly that it was a very favorable experience. That

showed me what can be done under an insurance program in the way of

not only just placing the insurance, but actually going to work and

working diligently at the objective of keeping down the accidents

and other mishaps and thereby keeping down the liabilities and the

insurance costs.

Quite dramatically retained in my mind is one phase of that

involving a decompression chamber that was established in the imme

diate vicinity of the western reach of the tube job, in that part of

the transbay tube which involved the connection of the tube sections

to the San Francisco approaches, you might say, reaching from the

bay to land. There were employed sandhogs, as I've mentioned, with

equipment operating under pressure to keep the water and the sand at

bay while the digging went on. A decompression chamber was estab

lished and immediately available to that work, so that if any of the

people who were working under the pressures that are maintained for

that kind of a job began to get this problem which we know roughly
and colloquially as the bends, there was the chamber right there so

that the problem was immediately handled. That too was quite a suc

cessful feature of the operation.
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Hicke:

Kaapcke :

I have great admiration for the people who conceived and

carried out the BART insurance program. You asked when I first

began to talk about it whether I had occasion to get involved in

that. When the James proposal was made involving this insurance

program that I have been discussing, I had to play a significant
role in the analysis of the proposal and then the formulation of the

recommendation that went from BART's staff to the directors. So I

had to study it, analyze it, understand it, weigh its advantages
versus any countervailing factors, whatever they were. Then too,
when the plan was put into effect in BART's construction work,
BART's bid documents had to be so drawn that they specified what the

insurance arrangements were to be.

This is in bidding for the construction work?

For the jobs, yes. For example, the contractors should bid free of

insurance costs and free of insurance coverage because this would be

provided by BART, et cetera, et cetera. So, yes, I got into the

thing quite deeply and found it very interesting and a very enlight
ening exercise.

Another Insurance Program

Kaapcke: Once again I am going to make a brief digression. I have referred
to the shipping insurance during the war-time and to the BART wrap-
up insurance, and in that connection there comes to my mind an

insurance program that we worked out for Socal somewhere along the

line. The Socal agreements with its petroleum products distributors
and dealers had for a long time contained a basic insurance provi
sion which required the dealer or distributor to carry insurance of
a certain kind, establishing some basic insurance objectives.

As time went on, we found
and problems and lawsuits that
dealer or distributor would go
and while it might comply with

tract, some of its terms would
ance that was carried by other

that recurrently there were disputes
arose that ought to be avoided. The
to his local broker and buy a policy,
the basic requirements of the con-

be different than those of the insur-

distributors and dealers. There was
a source of confusion and difficulty about that.

Also, sometimes the dealer or distributor would see to it, as
he was supposed to do, that the insurance also named Socal as an

additional insured, but sometimes that was overlooked. So a pos
sible conflict might arise between Socal and the dealer or dis
tributor. If Socal wasn't named as an additional insured, whatever
claim or lawsuit arose, his insurance company might take some posi
tion that was adverse to Socal. That was a problem.
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Also we found that here and there and the other place, there
was some kind of a hodgepodge or mistake. I recall one case in

which the distributor involved had an insurance policy that was just
fine, met all the requirements, read in proper terms and so forth,
but back at the end of the policy, there was an endorsement which
said that "all of the insurances provided by this policy shall be

inapplicable to the transportation or handling of flammable

liquids." Of course, that was what the whole business was about:

flammable liquids.

At any rate, we chewed that over and decided that the way to

make sense out of it was to devise a standard form of insurance

policy and require all the dealers and distributors to carry that

policy. And that policy would name Socal as an additional insured.

Clear out all this underbrush.

We went around to various insurance companies. I say we:

Standard's insurance department had a big hand in this, of course.

It wasn't just me or PM&S, but they also were in on it. Went around

to various insurance companies to get them to offer this kind of a

policy so that it would be available to Socal 's dealers and

distributors.

And massive indifference was encountered -- I don't know why; I

guess the insurance companies just didn't want to be bothered to

analyze and write up a new form of policy -- until we came to

Allstate, and we found a very warm reception there. That was in

Allstate 's earlier days, and it was run by a bunch of go-getters who

were out to make a name for Allstate and build up Allstate as a

major insurer, which happened. Well, they received us very warmly.

Oh, yes, they would indeed offer this kind of a policy.

So now we were prepared to go ahead with the program. We

changed the contracts to require this policy to be carried. The

policy was available through Allstate. Here again the brokers with

whom the dealers or distributors were accustomed to dealing might,
no doubt would, get their noses out of joint because the companies
whom they represented weren't offering this kind of a policy. So in

announcing this program to the dealers and distributors, we included

the statement that the required form of policy was available through

Allstate, but that such a policy offered by any other insurance com

pany placed through any other channels would be equally acceptable.

That precaution proved to be very useful because, once more,

quite an uproar arose from among the insurance brokers. Here and

there and some other place, a group of brokers got together and they
were running to the legislature in their state and saying "Gee, this

is terrible" and "You ought to pass a law and make this cruel and

monopolistic oil company cut it out." And there was a lot of talk
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about antitrust suits and "you are forcing us out of business," et

cetera.

Well, those claims wouldn't stick because they could place it.

All they had to do was get their insurance company off their back
and get them to take the trouble to write the new form of policy and

they were okay. I think that in the end, various of the other

insurance companies did begin to write this new kind of a policy.
Inertia: that was a big part of the problem. In any event, the

program was quite successful, and many of these problems we had been

encountering just went away. So here is another example of the

ripple effect of some of these experiences that you have.

The Tunnel Under the Berkeley Hills

Kaapcke: Getting back to BART, I am going to tell of a small thing, and no

more than amusing, but it was a feature of the BART construction

program. The tunnel under the East Bay hills goes right under my
neighborhood. As a matter of fact, I think the tunnel as finally
located is probably right under my house. The BART line comes from

the MacArthur Station to the Rockridge Station, then under the hills
to Orinda. Well, just below my house and the houses of my neighbors
is what I will call Chabot Valley. It is quite a pretty little

valley there. It is right on the edge of Berkeley, so that it is

kind of rough, open country and very, very attractive.

When the BART facilities were planned to enter the hills there,
there was a lot of concern on the part of the neighbors about

whether it would spoil and disrupt that pretty little vale --

unjustified concern, as it later turned out, but there was concern.

People always fear the unknown, and fearing it, dislike it, and so

on. More broadly than that, people don't like change. If anybody
is going to change anything, then there has got to be something
wrong with it, because* it's not going to be like it used to be. I

discovered that very strongly.

There was a lot of concern about the esthetic aspect of it. As

a matter of fact, one of my neighbors is an architect and he, at the

urging of and in cooperation with various of the neighbors -- of
course I stayed out of it -- set about to try to devise various
alternate plans as to just where the tunnel entrance should be and

just how it should be designed.

One thing that was conceived as part of that effort was that
where the BART line cuts across this Chabot Valley, some kind of

housing should be built so that the trains would be under cover. I
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think the concern there was with possible noise. Well, that would
have been an unsightly thing, and the noise has turned out to be no
problem, as BART was built without any such structure. No problem
at all.

But the neighborhood went through all that kind of agony and
objections and this and that which I have mentioned before. I think
it was almost common experience that wherever we went we were feared
and resented. The thing was resolved without too much ill feeling
on the part of the people in my neighborhood.

I do recall, though, that as originally planned, the tunnel was
to go under the house of one of my neighbors, and she was very dis
turbed about that, about the potentiality for noise and vibration.
She was afraid that her house would shake as the trains went through
the tunnel. Well, the tunnel was far enough down that that was not
expected by the designers to happen, and it hasn't happened. Still,
it was a concern on her part and I can't quarrel with the legitimacy
of her concern as she saw it.

Initially she would call me up from time to time and express
her concerns. I had a difficult time convincing her that I really
couldn't undertake to do anything on her behalf, that I was BART's
lawyer and my concern had to be BART, and that she should really get
someone separately to represent her. In the end, BART was repre
sented in acquiring the rights-of-way by Jack Rogers, whom I men
tioned before.

Anyway, she got a lawyer who is a very intelligent, coopera
tive, decent, constructive sort of a guy, and he and Rogers worked
out an arrangement to handle her concerns under which she was paid
some small sum for the right to drive the tunnel under her house, if
and to the extent that it went under her property, but reserving her
rights for her to make further claim if, after the construction was
done and the trains began to run, it did develop that there was
noise or vibration or whatever. A very, very sensible solution to
the thing.

Well, the amusing thing that I mention about it is that after
her concerns had been dealt with or pretty well assuaged, the line
was shifted somewhat. So in my recollection, the tunnel goes under
my house. [laughter] I remember one of my boys, who was then in
his teens, saying to me, "Well, Dad, I understand the BART tunnel is

going right under our house. If you were all that good a lawyer, I

think you could have prevented that." [laughter] If it is under my
house, and I am not sure that it isn't -- very, very close though --

we have had no noise, no vibration. The track and the trestle
across Chabot Road upon which BART traverses the vale there and
enters the hills is just below my house. It's not quite visible
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because of trees that grow on the slope there, but it is just right
down there. But there is no difficulty of any kind.

Hicke: What kind of law or right was your neighbor's case based on?

Kaapcke: Well, if BART were going to cut through the hills on a route that

underlay her property, she's got a property right there.

Hicke: How far down does your right extend?

Kaapcke: In legal theory your ownership goes from the surface to the center
of the earth.

Hicke: What about the right not to be disturbed by the shake, rattle, and
roll after it is built?

Kaapcke: That would be part of your right to compensation, assuming that the

thing is under your property. You see, part of your right to com

pensation is the effects of whatever part of your property is occu

pied upon the remainder of your property. That is why the standby
agreement that I mentioned a while ago seemed to me such a sensible
solution to the whole thing. "We are going to take the right-of-
way, we've got power of domain, now the question is: what are you
entitled to? Let's not chase will-o'-the-wisps here. Let's wait
and see what the consequences are to you, and then if you're disad-

vantaged in the way you fear, you'll have the right to pursue it."

I am a little less clear, at this date anyway, what one's rights are
if a facility like this comes near you but does not actually occupy
your property. To what extent you are entitled to compensation is

unclear in my mind.

You get into that problem in connection with airports and the

degree of interference with the enjoyment of property which arises
from the overflight of airplanes, either over your house or even in

the neighborhood but not immediately over your house. There is a

matter of degree there. If the annoyance is slight, I think the
courts have been inclined to find it noncompensable. On the other

hand, I know that the courts have found compensable injury or

taking, if you will, where the airplane overflights really do dis

turb, in a significant way, the enjoyment of the property through
noise and through vibration. We have got a history of struggles
over that involving the San Francisco airport, and without my
knowing how it all worked out, I think what I have said about there

being a matter of degree there underlies the resolution of the var
ious kinds of questions that come up.

Hicke: I should think that by extension the question could come up with the

building of a new freeway or an overhead bridge for a highway.

Kaapcke: Yes. Again depending upon questions of degree.
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Up and Down Market Street

Kaapcke: I do want to mention another incident. Again, it is no more than

amusing now, but it's of some interest. I spoke during one of our
earlier discussions about the basic support that Standard of

California, now Chevron, gave to the BART project and the support
that Mr. Follis, who was then the chairman of Socal, gave to it.

Without in any way undercutting that or denigrating it, I do have to
mention that at that time the vice president and director of Stan
dard in charge of legal affairs was a man named Hillyer Brown.

I have mentioned Hillyer earlier in our discussions. I men
tioned that I worked a lot for Hillyer Brown as I initially began to

work on the Socal matters. Marshall Madison had assured Hillyer
Brown that I was going to be available for the Standard Oil account.
Not that I would never do anything else, but I was to be available
for the Standard Oil account and that was to be a priority commit
ment on my part, and so it was.

Well, it needled Hillyer to some extent that after I took on
the BART job, there were occasions -- not one after the other, but
there were frequent occasions -- when he would call up to discuss

something with me or ask me to come talk to him about something and

I would be out at the BART headquarters. He griped about that to me
more than once. He was entitled to it. I mean, he had this commit
ment from me and from Marshall Madison. He was entitled to have it

carried out.

I devised a way of dealing with that that solved it all right.
The BART offices at that time were in the Flood building, just a few

blocks out Market Street, and the Market Street cars were still run

ning. I left word with my secretary that if while I was out at

BART, Hillyer Brown called me, she should just tell him that I was
out of my office for a few minutes but I would be back promptly and

I would call him right away. Then she would call me out at BART. I

would get Mai Barrett to take over for me -- this would typically be

in connection with a directors meeting -- because Mai was always
current with me on what was going on. I would get Mai Barrett to

take over for me.

I would go downstairs, jump on the streetcar and come back to

the office and then call Hillyer Brown. "Hillyer, do you want to

see me?" Really smoothed the whole thing out very nicely.

There were many occasions, again not all day every day, but

there were frequent occasions when I was out of town in connection
with BART in Sacramento or even New York from time to time. Well,

Hillyer never made a fuss about that. If he called and I was out of
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town for a couple of days, why, you know anybody can be. So it

wasn't a deep grievance on his part, it was just an irritation, and
I was able to handle the irritation in the way I mentioned. I might
say that his comments about my being committed to BART from time to
time when he wanted me to take on something for Socal didn't do my
career at PM&S any harm because, you know, to have him call Marshall
Madison and complain about my not being readily available to him
indicated that two substantial clients of the office were fighting
over me. [laughter] It was just all right.

It's nice to be needed.

It's nice to be needed and wanted. That's true.

Well, you must have done some time on the streetcar.

It wasn't all that frequent, but I mention it because in just that
small way I was able to turn aside an irritation on Hillyer's part,
which, if it hadn't been handled, could have gotten to be a big
thing.

Sure.

Board of Directors

Hicke: I'm interested in how the board of directors operated and your rela

tionship with them.

Kaapcke: One thing pops into my mind now, because I talked about this Vienna

experience and the common difficulty that their transit project had
with ours in the way of criticism, attacks, and so on. It was a

strange thing that after the initial BART board of directors became

quite diluted, there was a substantial change in the nature of the
board. As far as the BART staff was concerned, one of the big prob
lems got to be the board of directors -- not all of the directors,
but a number of them.

That was a time when BART was under heavy criticism and fire

regularly. I am not speaking in hyperbole when I say that all too
often when some new person joined the BART board of directors, he

immediately did two things: one, he had me check BART's directors'
and officers' liability insurance to be sure that if he were sued
for anything that happened while he was a director of BART, he was
covered. Having done that, he immediately joined the attack on the
BART staff. It was part of a game in those days. You went on the
BART board and you immediately began to attack the staff with



214

"What's going wrong here?" and "Why are you guys incompetent?" and
so forth and so forth -- the damnedest, most repugnant thing you've
ever seen. I resented it very heavily, as a matter of fact, and I

still do. No one ever challenged either my bona fides or my legal
advice, but I resented it for the staff at large. Again, it wasn't
universal with all of the members of the board of directors but it

was more than just one, two, or three. I didn't understand that

kind of motivation. I don't to this day and again I'll say I resent
it to this day. A director's role was to support and encourage the

staff in working out the problems, not to join the jackals.

While I am on that kick, let me mention another thing that

appalled me. Somewhere along the line, and I have forgotten when,
someone on the board of directors conceived the idea that the board
of directors should be issued lifetime passes to ride on BART: not

a pass while serving on the board, but a lifetime pass. I was asked

to advise whether there were any legal problems with that. I was

really horrified. It seemed like a terrible thing for them to con

ceive. But I was not there to pass on the good taste involved. The

question was: was there some legal problem?

I would have said that the lack of good taste was painfully
obvious, but it didn't seem to be so to the fellows who were pro

moting the idea. We took a look at the law, and lo and behold,
there was an early California statute -- I can't remember the lan

guage of it now -- that provided that railroads are subject to cer

tain limitations upon the arrangements they could make for the

benefit of their officers and directors. The statute was in such

terms that if BART were a railroad, then it could not issue these

lifetime passes. I concluded, and I think it was right, that BART

indeed is a railroad. What else could it be? If it looks like a

dog and scratches like a dog and barks like a dog, it must be a dog.
And so BART: it's got rails, it's got cars, it carries passengers
like railroads do, it's got stations.

All the physical activities of BART show that it's a railroad. So

felt called upon to give the opinion that it would be contrary to

the statute for these lifetime passes to be issued. I don't often

enjoy giving negative advice to a client, but I must say that I

enjoyed giving that piece of advice. Maybe I was brought to that

frame of mind by kind of a moralistic point of view, but whatever

brought me to it [laughter], there it was.
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Elevated Rails

Kaapcke: Oh, another digression. Things keep popping into my mind. Last
time we talked I spoke of the BART elevated structures and the con

troversy with the city of Berkeley about placing the structures in

Berkeley underground. Just the other day, I drove along Grove
Street in Oakland where the BART track is on elevated structures.
In downtown Oakland, of course, the structures are underground,
which was part of what led Berkeley to take the position it did.
But in various reaches of the Oakland facilities they are above

ground on elevated structures.

As I drove along the other day, I made the same observation as

before, that the elevated structures really are not unattractive or

disruptive to the area where they are situated. They don't degrade
it. Under the elevated structures is quite a wide stretch of ground
which BART has kept landscaped and covered with lawn. The shrubs
are well maintained, and the lawn is kept green and mowed. It is

kind of a nice little parkway along there under the BART elevated.

Now that isn't to gainsay and I wouldn't want to argue again
even privately that Berkeley was wrong in wanting BART undergound.
It is a legitimate point of view. And again, the Berkeley problem
was different in the sense that the tracks would have gone right
down Shattuck Avenue in the main commercial part of town. But I do
want to make the point that before the BART structure was built,
people's reaction to the talk of elevated lines was very substan
tially colored by people's acquaintance with the Els in New York and

Chicago.

Hicke: I was just thinking of that as you were talking.

Kaapcke: I don't know what the Chicago situation is today, but the area of

Chicago is called The Loop where the elevated trains come down and
go around and go back out of the heart of Chicago. The elevated
structures that at least used to exist -- I forget today's situation
in Chicago -- were pretty unsightly and noisy and they did degrade
the neighborhood. They made a slum out of the streets that were
occupied by the El.

The same thing is true in New York. There used to be several
elevated lines in New York. I think the last one to be torn down
was the Third Avenue El. And I think there was one on Sixth Avenue
too. It was torn down sometime before the Third Avenue El. I was
living in New York at the time when the Third Avenue El still
existed, and Third Avenue was a slum, no question about it. It was
dark and gloomy under there, the noise was terrible and the thing
was unsightly, with the result that the premises on the street there
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were dingy and cheap and rundown. Now that the El has been torn

down, Third Avenue is quite an attractive street. It has moved up
in the world quite a few layers.

So people's concerns about elevateds had that foundation for

them, and I can't blame people for getting worked up about it. As
it has turned out the facilities are not unattractive -- quite the

contrary -- but to ask somebody to accept that in light of these
other experiences is asking him to take a pretty strong dose.

But that was well done by BART too, to arrange not to have the

Chicago and New York situation prevail.

Of course technology and design .esthetics have moved a long way
since those- eastern structures were built. Still, I think it is a

compliment to the project that the elevated structures are as unob
trusive as they are.

Buy American Act

Hicke: Were there other problems involving contracts?

Kaapcke: One of the interesting and controversial legal problems that arose
in connection with the BART project was the application of the so-
called Buy American Act that existed in California at that time.

Very generally speaking, the statute required that supplies for

public projects be obtained from American manufacturers unless, I

think, the price advantage of a foreign bid were X amount lower. I

am a little unclear about the precise features of the statute now,
but there was a requirement to buy supplies of American manufac
turers .

It got to be quite a thing for BART in connection, first of

all, with the rolling stock, because various foreign manufacturers
of rolling stock were interested. The Japanese were interested.
There was a Swedish outfit that was interested, and other European
manufacturers. Then also there was a problem in connection with

steel, because the BART project used lots of steel. Steel was
available competitively, to say the least, from foreign suppliers.

So very early in the construction program I had to advise BART
whether they were required to buy American or whether they were free
to entertain bids from foreign suppliers on even terms or indeed
whether their contractors were free to buy foreign. Because when
the contractors buy steel, if the Buy American applies to BART, it

applies to them.
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I gave an awful lot of study to that. It was one of those

things which on the face of it seemed rather plain to be answered,
but it wasn't that easy. I finally concluded that the Buy American
Act did apply, and so advised BART, with one significant exception
which applied to steel. That was this: to the extent that steel
was bought and used by the contractors, not as a component of the
BART facilities, but as an aid to them in carrying out their BART
work, I concluded that the Buy American Act did not apply.

To illustrate, let's take steel piling, which is used in exca
vation work. The piling is used to erect retaining walls, if you
like, within which the excavation can go on. Now, the BART specifi
cations don't specify the retaining walls or the steel. They're not

incorporated in the BART structures. The way the contractors go
about, though, in carrying out their work, is to drive in the pil
ings creating the retaining walls, and do the excavation within the

protected space. Once the job is done, mostly the steel stays
there, because I understood the economics of the thing didn't really
make it feasible to pull the pilings out again, at least not in all
situations. And so when the excavation is done and the backfill is

done, the pilings just stay there. So what about that? Well, I

concluded that the Buy American Act didn't apply to the piling used
in such a situation, and there was a pretty good volume of it, too.

Hicke: Why didn't it apply there?

Kaapcke: Because it was not part of what BART was buying. You see, it was
not part of BART's procurement. This was the contractor's own pro
curement of something to aid him in doing his BART work.

Hicke: But didn't the contractor have to comply?

Kaapcke: The contractor would have to comply only where BART was covered.
His obligation to buy American would be derivative of BART's obliga
tion. BART's specifications weren't concerned with this stuff, and
it was something that the contractor was free to arrange in any way
he wanted to. That wasn't within the act.

Let me give you another example that clarifies it and helped me
with my thinking at the time. Suppose the contractor in the course
of carrying out his work needs for various purposes to buy motor
vehicles. BART doesn't buy the vehicles. They don't belong to
BART. BART specifications don't say, "You are supposed to have so

many trucks and use so many trucks in doing these jobs, and so many
runabout automobiles for your help," and so forth. It is something
that the contractor does for his own purposes in connection with
carrying out the job. I said to myself "Hey, if the contractor
needs to use trucks and automobiles and he decides to buy foreign
trucks or Volkswagen automobiles for his messengers to run around
in, is that any concern of BART's or the Buy American Act? Not so."
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Hicke: What I am not clear on is why does the Buy American Act apply only
to BART and not to other businesses.

Kaapcke: Because it applied only to public bodies. Anyway, the analogy of
the automobile to the steel piling seemed to me to be quite a close

analogy and helped me come to the conclusion that the Buy American
Act applied to BART but not to this kind of supply. That is the
basis on which the BART bids were let.

But in quite some other context that I have forgotten now, a

lawsuit began over the application of California's Buy American Act

to California public bodies. This case I'm talking about didn't

specifically involve BART. It was somebody else. It was a test

case, actually. And it went to one of the California courts of

appeal. I am not clear whether* it went to the California Supreme
Court or not.

In any event the appellate court held in the final decision in

that litigation that the California Buy American Act was invalid,
unconstitutional. The court held that the California Buy American
Act was unconsitutional, I think on the ground that it was inconsis
tent with various treaties that had been made by the United States.

I think the decision was mistaken, but mistaken or not that was the

decision, and I believe that following that decision, the Buy
American Act has really become a dead letter. I guess you could say
I would think that, in view of the conclusion that I came to in

giving my advice to BART on the subject, but I really believe the

pre-existing law on the subject was the other way and soundly so.

Hicke: And you had made a very thorough study of this?

Kaapcke: Oh yes, I did a lot of work on the thing, because it was a hot, hot

item. I didn't want to be wrong on a big problem of that kind. I

don't think I was wrong, although in the later event the appellate
court that I mentioned came to the other conclusion.

Milestones

Kaapcke: I might, just as a brief notation of several milestones as we went

along in the BART experience, refer to the fact that on a couple of

occasions we even induced a couple of presidents of the United
States to participate in the BART show, if you will. I mentioned
that there was an experimental stretch of track that was established
out Concord way on which tests could be made of various kinds of

equipment. Rolling stock could be tested and that sort of thing.
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When the test track was opened, we made quite a little dedication

ceremony out of it. Federal money was involved in the establishment
of the test track. So, by golly, BART was able to induce President

[Lyndon B.] Johnson to come out and officiate at the dedication.*
He arrived by helicopter. That was quite a little show. He made

his dedication, his speech, and then was carried off by helicopter.
It really helped to make a successful day out of it.

On another occasion, shortly after BART had opened, had begun
service, on what specific occasion I don't recall, President Nixon
was induced to stop here and take a ride on BART and say a few

things about us for the benefit of the public and us.**

Even though at home here BART was quite a bone of contention
for a long period of time, elsewhere BART was regarded as quite an

interesting and innovative new development in the the field of

public transportation. The experience over a long period of years
had been that public transportation facilities were being disman

tled, and all of a sudden here is somebody turning that around and

going in the other direction. So it attracted a lot of attention,
and you can bet that a couple of men as fully occupied as presidents
of the United States weren't going to take time to stop and give us

a nod unless they felt that it would have some wide public interest.

I think I have just about gone through the BART subjects that

have come to my mind, but I want to wind up by referring to the

opening day ceremonies in September of 1972. Just before coming to

that, I'll refer again briefly to the fact that in 1969 I stepped
aside as general counsel and Mai Barrett from PM&S left the firm and

took on the job of staff general counsel. I have discussed that

before. I mention it now just to point out that the timing of the

thing seemed to be quite propitious. Early in 1969 the legislation
authorizing a sales tax to be levied in the BART counties had been

adopted. The construction program and the procurement of its

rolling stock was not completed but was pretty well toward its end.

A lot of problems had been overcome and milestones passed.

So it seemed to me that since there was the continuing pressure
that I've described for BART to have an in-house legal staff, I

might as well quit at the crest of the wave, quit as a hero instead
of waiting for something to turn sour and then be in a less attrac
tive position to step aside. I am very plain spoken about it. I

* This event occurred on June 19, 1964.

** President Nixon rode the BART system on September 27, 1972.
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deliberately picked that time to step aside as general counsel so

that it was done in an atmosphere of accomplishment and achievement,
"We are getting near the end, we are about to open," and so forth.

Hicke: Also, you didn't leave your successor a bucket of worms.

Kaapcke: No bucket of worms. Right, thank you, that is a more generous
motive than I was ascribing to myself.

Hicke: I am sure he appreciated it.

Kaapcke: Well, then came opening day, September 11, 1972, exactly. Here is a

newspaper clipping or two [looks at clippings] that describe the

opening day and the opening day ceremonies.* By that time, since I

had stepped aside as general counsel, in 1972 --

-- I was to some extent a fond recollection with BART. I hope fond.

But I did have some part in the opening day ceremonies.

The main event was occupied by the then directors of BART and

the people then acting in the legislature who had done things in

BART's behalf, other current political leaders in the Bay Area,

which is all quite as it should be.

But at one of the stations, I think it was the MacArthur Sta

tion, some of the BART officialdom were present, and local political

figures, and Mai Barrett and I were there and participated in the

ribbon cutting. I have a photograph here that I'll refer to which

shows Mai Barrett cutting the ribbon. I'm standing next to him in

the picture. On the right-hand side of the picture is Felix

Chialvo, who was then a BART director and an Oakland City coun

cilman, or a former Oakland City councilman; a BART director, in any
event. On the left side of the picture is a gentleman named Joshua

Rose who I think was an Oakland City councilman. So we had our

moment in the sun, and it was fun. Here the thing is ready to run

now. While the ribbon cutting is just a little bit of froth, it was

enjoyable. Pleasant to participate in.

Hicke: Did you then take a first ride on a car, or something to that

effect?

Kaapcke: Yes. Yes, we did

See following pages.
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BART Service

For Commuters
Large crowds, but few

commuters, were attracted to

BART today.

Here's what the regular ri

ders can expect, starting to

morrow:

A 38-mDe rapid transit

line between MacArthur sta

tion and Fremont station in

cluding Oakland -downtown

subway stations and stops at

F r u i t v a 1 e, Coliseum, San
Leandro, Bay Fair, Hayward,
Souti Hayward and Union

City.

Train service, weekdays
only, between 6 a.m. and t

p.m., in both directions.

Trains running at 80 miles
an hour at IS-minute intervals

until 7:30 a.m., on eight-min-
ute intervals until 8:30 a.nij
then every 15 minutes unta
4:30 p.m. From 4:30 p.m. to

5:30 p.m., eight-minute inter

vals are planned. Then trains

will run every 15 minutes until

8 p.m.

A new fare system using
magnetic tickets. For rideri

boarding AC Transit buses al

stations, a free transfer to the

bus may be obtained insid<

the rail station. Persons trans

ferring from AC to BART pal
a full fare.

A revamped AC TransiJ

system operating buses inti

all stations except Fremont
and Union City, which are not

in the bus district.

OFBCIAiS CUT THE RIBBON TO OPEN THE MatARTHUR STATION
They are (from left) Joshua Rose, Malcolm Barrett, Wallace Kaacke, Felix ChiaU
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Another thing I want to refer to respecting that opening day
was the presence there at the station of Senator Jack McCarthy. I'm

not sure whether Jack was still in the legislature at that time or

not. At any rate while in the legislature, I've said before, Jack
was a very strong supporter and ally of BART and did a lot to help
move crucial legislation through the legislature. Jack came to the

station there, and while he wasn't in on this ribbon cutting thing,
he participated in various of the little ceremonies that were going
on. Here's a photo I have of Jack and me standing before one of the

BART trains which came into the station.* You've asked whether we
took a ride; that was the train that we got on shortly after this

photo was taken. I was particularly happy to be in Jack's company
on that occasion because, in addition to his great support for BART,
Jack and I had become good personal friends, and it made it a very
pleasant occasion for me and I think for Jack as well.

One other picture I want to refer to: this goes back from the

opening day to the day in 1969 when the legislation, authorizing the

sales tax in the BART counties was signed. I've referred to that
before but I have not earlier referred to this picture."* This is a

picture taken in the governor's office in Sacramento at the time
Governor [Ronald] Reagan signed the bill. I've given you a copy of

the bill showing the great seal of the State of California and the

governor's signature.

[points to picture] Here in the picture are: in the center,
Governor Reagan, obviously a younger man here than today, but I must

say he's a very youthful-looking man; I wish I were as youthful
looking as he is. Here's Governor Reagan, with Bill Stokes, the

general manager of BART, next to him. I'm off on the left side here

looking as proud as a new father; I guess I thought I was one.

Frank Chambers, second from the right, he's the man who did a lot of

work with the legislature in BART's behalf, had earlier been the

deputy director of the State Department of Public Works, all of

which I've described, and here also are several BART directors. It

was a happy occasion for all of us. The big smiles on everyone's
face attest to that. J think as broad a smile as anyone shows is

shown by Governor Reagan.

Well, perhaps as we continue some other things about BART may
come to mind but I think I've pretty well covered the BART picture.
Or, if now or later, you should have any questions you want to bring
up about the BART experience, we can always cover them.

* See page 220c.

** See next page.



May 1969: Signing the legislation authorizing sales tax to finance BART.

Left to right: Wallace Kaapcke, William Reedy (BART director), B.R. Stokes

(BART general manager), Governor Ronald Reagan, Arnold C. Andersen (director),
Frank Chambers (legislative liason officer), James P. Doherty (director).
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Apropos BART, and before we turn away from that, I do want to

say something to indicate that the work that PM&S has had for BART
is not all in the past. I've mentioned before that we continue to
do specially referred work for them. The volume of that is greater
or less, depending upon circumstances and their need. Right now
we're quite active for BART. We've got a couple of pieces of liti

gation they've asked us to handle. They handle a lot of their liti

gation these days with their own legal staff, but now and again one
comes along which for some reason they feel that we would be better
equipped to handle. So we're handling two pieces of litigation for
them.

Also, we're involved in a great deal of work related to their
disposition of properties that they acquired as a part of the estab
lishment of their system and their station sites, which leave space
available for other development, including most particularly the

space above some of the stations. There's a lot of that going on
right now with respect to the city of Pleasant Hill, BART property
at Pleasant Hill, and also some at Concord. So the BART system con
tinues to be an active and valued client of the firm.

I do not do too much myself these days except to kind of keep
my eye on things and be sure that things are being taken care of by
the right people, get the billing done and so forth. I have fre

quent occasions to talk to Malcolm Barrett, but my participation
these days isn't substantial, nor really something that produces
revenue for PM&S . That's carried out by the people that are actu

ally on the firing lines these days, which, I'm happy to say, I am
not

[ laughter] .

You know, after practicing law since 1940, since 1941 with
PM&S, you do get kind of tired, you really get tired, and especially
so since law practice with PM&S is and always has been a very high
speed, intensive occupation. I really think I was working just
about at a dead run from 1941 until 1981, when I became an advisory
partner. Maybe some people don't like to give up their place in the

spotlight and their feeling of being important and needed and
demanded. I was ready to let go. Not that I want to just go home
and sit down and never do anything again, but I was ready to get off
the firing line and give up the heavy work. How did I get into
that? [chuckles] Just boiled over, I guess.

Before we go on, though, with that and other things that hap
pened during the '70s, I want to correct an omission in what I said
when I was discussing BART, and particularly the legislation that
authorized the imposition of a sales tax to pick up BART's financial
shortfall. I am reminded to do this, because over the weekend I met
Don Mulford, who for a long time was an assemblyman from Alameda

County. I had a long chat with him and I hasten to insert that Mul-
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ford also was one of the legislators who did great good in BART's

behalf, most especially in connection with that sales tax bill. The
omission would be an injustice if I hadn't filled it in.

The sales tax bill was initiated, authored as they say in Sac

ramento, by Senator Lew Sherman, a member of the State Senate from

that area. I am proud to say that I actually wrote the bill, but

Senator Sherman was the legislator--"author.
"

Don Mulford carried
the bill in the assembly, and in that connection we had a lot of

occasion to work very closely with Mulford. On other things too, he

was helpful and very effective in bringing BART's problems and
interests before the legislature. But the sales tax bill was a

major undertaking on his part, and he performed in it beautifully.
I want to get that into the account.

That was a long time ago, of course, and when Mulford and I

were talking this weekend, he said, "I wonder if anybody at BART
these days remembers what we did for them?" including me, which was

nice, you know; it made me feel good too. "Well," I said to him,

"they may not remember it from day to day, but I take the occasion

every once in a while to remind them." [laughter] I promised to

remind them again, which I will do, and I think I'll contrive to say
that Mulford spoke of what we did on behalf of BART in connection
with that sales tax legislation.

Interestingly, I also encountered Allen Charles during the

weekend. I mentioned him as one of the first BART directors, a fine

public-spirited man and a real stalwart on the board, always gov
erned by the highest purposes and motives. He and I just this last

weekend had a very pleasant chat about BART and its erstwhile prob
lems. He has had nothing to do with BART for a long time. He is

aware that I still do especially referred legal work for them. He
asked me how BART is doing these days. I was happy to say -- and

it's something of a great oversimplification, but nonetheless I

think, true -- that BART is a success. [laughter]
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V SPEECHES AND OTHER ANTITRUST ACTIVITIES

Hawaii

Hicke: I wonder if we could discuss some of the papers that you've given
before various professional groups over the years.

Kaapcke: I used to do a lot of that. Much of that arose as a result of my
membership in the Antitrust Section of the American Bar Association.
For a number of years, I think seven years, I was a member of the
Council of the Antitrust Section, which is its governing body, and
that rather naturally led me into being asked to give speeches on

legal subjects, here, there, and someplace else.

The first I'm going to mention, though, arose differently. It

had to do with the state of Hawaii being admitted as a state, which
I believe was in 1959, pretty close to that. As soon as it became a

state, of course, Hawaii had to have an antitrust law. Why I don't

know, but it was one of those things that if you're a state, you're
going to have an antitrust law. I have never really seen the need
for state antitrust statutes. The federal law contains pervasive
antitrust provisions.

There are situations in which there is no interstate commerce

involved, so that the federal statute wouldn't apply to whatever
conduct might involve that purely local commerce. But if the com
merce is that local, the problem really can't be much of a problem
in a broad economic sense. So I think that the state antitrust
statutes have been over emphasized. Some of them are badly drafted.
Some of them have very wrongheaded provisions in them. But there
has been over the years a kind of hysteria about it, and most

states, if not all, have an antitrust statute these days. So if

Hawaii was to hold its head up in the company of the states of the
United States, it had to have an antitrust statute, and one was

adopted over there very shortly after Hawaii became a state.
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In Hawaii, they had had very little experience with or exposure
to antitrust law. The Bar in Hawaii conceived that they ought to

get someone to come over and put on a program, an exposition, if you
will, about antitrust concepts, what antitrust might mean to Hawaii,
et cetera. I was and am quite friendly with some of the members of
the Bar over there, arising over business I've had to do over the

years with people in Hawaii.

Hicke: And that was in shipping?

Kaapcke: Yes, that came along in the '60s. Matson Navigation Company was
one. Standard of California was another, because all along they had
important distribution of petroleum products in Hawaii and then
established a refinery there. And then, from time to time, I was
asked to consult with Hawaiian lawyers about some problem of one
kind or another that they had.

In any case, I was a close friend and still am of Roy Vitousek,
who did a considerable amount of legal work in Hawaii for Standard
of California, including acting as their representative in matters
that came up before the legislature. As a result of those acquain
tances, I was asked to come over to Hawaii and conduct the kind of
seminar I mentioned. I did with enthusiasm, because I've always
enjoyed Hawaii and my acquaintance with people there. When you know
people in an area, it always makes your enjoyment of the area that
much greater. Hawaii is quite fully enjoyable in its own right, but
the more so for me because of these friendships. So I undertook to

go over there.

It was really a wonderful experience: very enjoyable, a lot of
fun. A good deal of work involved, but not laborious, hard work.
It was an exciting enterprise and I must say I felt some consider
able compliment in being asked to do it.

Actually, I never did write a formal speech for that. I had an

aggregation of notes in a file that I'd been keeping over a long
period of time, not for. that purpose, but just as new developments
came along in the antitrust field, I'd clip the information out and
throw it in this file. There was my raw material, in addition to
one's basic acquaintance with the field. So, heck, I took off for
Hawaii without anything written out. I had my folder of materials
and kind of a rough outline that I'd worked out.

I got to Hawaii a couple of days early, spent a couple of days
just closeted in my hotel room over there organizing this material
and outlining the speech. I always preferred, even when I'd written
a formal speech, to work from an outline, because that's much more
conducive to spontaniety of expression.
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When one is speaking spontaneously and to a significant extent

extemporaneously, it gives life, variation, and inflection to what

you are saying. That maintains your own interest, plus the interest
of the people you're talking to much better than if you're reading
from something prepared. In the latter case it's a real effort to

get life into your expression.

Anyway, here I was with this outline and my supporting mate
rials in Hawaii, and I think the program lasted for three days. The
format of the thing was essentially simple -- free and easy, if you
like. I would start out by giving a talk for a half hour or so on

some section of antitrust law and then have a discussion period for

a while, then back to the exposition again and then some discussion,
and so on .

Hicke: Oh, this was not just one talk, it was a whole series?

Kaapcke: Yes, it was a whole series. I covered maybe not the whole, but a

substantial range of the whole antitrust field during these talks.

Apropos the format, it has seemed to me, in the course of giving
talks over a period of years, that a half hour is about as long as

one can expound without beginning to lose the attention of your
audience. For all of people's interest in the subject matter,
attention begins to wander, if you will, eyes begin to glaze, and

you just can't go on too long. I've often thought that twenty
minutes is a pretty good length to be sure you've got people's
attention. The range of possibility runs from twenty minutes to

forty minutes, with decreasing assurance as you get over a half

hour. Certainly forty minutes is about the limit.

Anyway, that was the format, and then we'd get people into a

discussion, which made it live from their point of view -- it gave
them a chance to bring out points of interest that they had or ques
tions that they thought they'd like to have clarified and so on; all

very interesting and useful.*

Hicke: These were mostly people from Hawaii?

Kaapcke: These were all Hawaiian lawyers. I think there were even some

judges in the group. It was not only fun for me, I think it was fun

for them, because these sessions were quite lively; a broad feeling
of good humor was involved in the thing, and each day after a

morning session we'd adjourn for lunch in various groupings, and

See following page.
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then at the close of the day, probably stop someplace to have a

drink in a relaxed half hour or so. A very rewarding experience to
me.

I didn't ask for and wasn't offered any honorarium for doing
this, but the Hawaiian Bar group did, after I got back here, send me
as a thank-you present a beautiful, large koa wood salad bowl in the

shape of a Hawaiian leaf of some kind, maybe eight inches deep,
something like that, and then eight smaller such bowls of koa wood
for individual places at a dinner table. They were a beautiful

gift, and we still have it today, except that my wife and I hardly
ever entertain eight people at dinner anymore, so we've lent the set
to one of our kids and his wife, but we'll get it back. [chuckles]

[Interview continued: July 16,* 1986]##

Kaapcke: I got into that discussion of Hawaii by way of introduction to some
brief discussion of the various talks that I've given before various

groups on the subject of antitrust law, but before pursuing that I'm

going to digress. I seem to exercise the right of digression fairly
freely [chuckles], but the reference to that experience in Hawaii
reminds me of another Hawaiian experience that was quite amusing.

I believe I have mentioned that there was a time when Standard
of California, now Chevron, was the center of a great turbulence
over in Hawaii. There was some conception in Hawaii that the price
of petroleum products in Hawaii was too high. There was consider
able hullabuloo about that in the legislature on many occasions.
There were legislative hearings, a bill proposed, we had to go over
there and appear before one committee or another, or before the leg
islature as a whole on that subject, and that was, strangely enough,
exacerbated when Standard of California built a refinery in Hawaii.
I've told you about the antitrust suit that arose, which finally was

disposed of on terms that amounted to a victory for Socal.

At one stage, I'd been making trips over there at frequent
intervals. My wife was getting a little weary of my frequent
absences over there, a little testy about it, and I thought, "Well,
the thing to do about that is take her along next time and let her

enjoy a good time while I'm over there working; I would have at

least some time to enjoy with her." So we arranged to go over to
Hawaii together.

We got to the airport and got on the airplane. Just as the
door to the airplane was closed, a messenger from the firm rushed

up, actually pounded on the door to try to gain access. [chuckles]
His message was that the hearing in Hawaii set for the next day that
I was going over to attend had been cancelled; [chuckles] so he was
sent down to tell me that the trip was unncesssary.
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Well, off we went, and we arrived in Hawaii to learn that the

hearing had been cancelled; but the fare was already paid, we were

already over there, so we had an impromptu and very pleasant vaca

tion in Hawaii for a few days, all because of the fact that the mes

senger got to the airplane too late. [chuckles]

Hicke: That's a happy ending.

Kaapcke: Very happy ending, yes, to that.

Purpose of the Talks

Kaapcke: Apropos the various talks I've given, I have [picks up book] a book

of them here, or at least of the principal ones. I see that there

are six of them ranging in time from January 5th of '62 to March of

1967. Actually, there were five such talks. Then this book con

tains also the text of a lecture that I gave in the Continuing Edu

cation of the Bar Program, sponsored by the State Bar and the Uni

versity of California; that was given in January of 1961, and I gave
another such lecture in 1973.

That was the range of time involved. All of these things con

cerned antitrust subjects. I think I misspoke when in an earlier
discussion I said that I thought my membership on the Council of the

Antitrust Section of the American Bar led to my giving these talks.

Actually, it was the other way around. My giving these talks, or

the earlier ones, led to my being appointed to the council, and then

once I was on that, why, that fed more interest in my giving talks,
so it was kind of a reciprocal process, you might say.

In any event, I gave these talks. I enjoyed it, but I think I

got into it on something of false premise or with a false objective.
At that time the development of the antitrust law was, I thought,

moving much too far and much too fast in the wrong direction. More
and more, per se rules'of liability were being established; that is

to say, certain types of conduct were being proscribed without

regard to their economic effect. I thought that was a distortion of

the basic purpose and a wasting of the vitality of a proper applica
tion of antitrust law. The situation was one in which it was often

said, and it was true, that the only principle one could discern
from the Supreme Court decisions was that in a government litigation
the government always wins. [laughter]

Hicke: You're referring to the swings back and forth between the rule of
reason and the per se rules?



Meeting of Council, Antitrust Section, American Bar Association, August
15, 1969. Left to right: Ed Crocker, Kaapcke, Wes Hampton, Bob Maclver,
Gordon Hampton.
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Kaapcke: Yes, although the rule of reason was losing out in that era. The

thing had degenerated from the application of economic analysis to a

situation in which little verbalistic formulae were being developed,
the application of which almost automatically brought about a deci
sion that the antitrust laws had been violated. That's much too

short, much too cryptic, to be a real discription of it, but it'll
do as a kind of a thumbnail indication of the problem that I was

trying to address.

Well, I thought that in the course of making these talks per
haps I could do something to try to turn that trend, or at least get
other people started thinking that way and talking about it, try to
check that headlong rush in the wrong direction. I guess it was
kind of arrogant for me to think that I [laughs] could accomplish
anything in that way.

What I was trying to do without a platform, in a sense, was
what later really was done by such as Professor William Baxter of

Stanford, who was appointed as assistant attorney general in charge
of the antitrust division, who really had a platform and who could

effectively do something to bring back to the application of the
antitrust laws some legal and economic good sense.

After a period of time of giving these talks, I think I wound

up as an unhorsed warrior. I started out as a crusader [both laugh]
and didn't quite retire from the field on my shield, but I at least
retired with a broken spear. I enjoyed the process however; it was
fun giving these things.

I finally withdrew from it. The occasion for my deciding not
to make any more of these talks was perhaps no more than whimsical,
but one day Frank Roberts, who'd been in the East and had been

talking to some of his friends in the law business back there, told
me of an amusing discussion he had had with a lawyer in one of the

major Chicago firms who said, "Frank, I've just recently heard a

speech by one of your partners -- what's his name, oh that fellow
who goes around the country giving speeches all the time." [both
laugh] When I heard that I thought, well, it was time for me to let

others carry on and time for me to stop it. And I did stop it.

Hicke: You probably averaged, what, one a year maybe for a while?

Kaapcke: Well, let's see, here's this lecture in the Continuing Education of
the Bar program in January of "61, then a speech before the New York
State Bar Association in January of '62, the Hawaiian lectures fit

in here someplace, a speech before the Antitrust Section of the ABA
in August of '64, another before the New York State Bar Association
in February of "66, one before the Corporate Counsels Institute in

October of '66, and one at an antitrust conference of the National
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Industrial Conference Board in March of '67; so roughly one a year
for a while there.

Hicke: That's not exactly stumping on an election campaign.

Kaapcke: No, no, no. But, in the end, I'd done enough. I enjoyed it, but

I
'

d done enough .

Hicke: I have a copy of a panel discussion, also, in which you partici
pated. I don't know when that took place, but it was printed in the

Antitrust Law Journal in '72.* [looks at printed material] And
here's another one.

Kaapcke: Oh, I'd forgotten all about that. Well, that was part of this same

process. Yes, this was one of the programs put on by the Antitrust
Section of the American Bar Association and, yes, I was a partici
pant in that discussion.

Now let's see, here's another one, a discussion of various

antitrust subjects given at Honolulu, July of '67. Yes, I recall

that quite, quite strongly now. My wife was over there with me; we

had a good time. It was the occasion of the annual convention of

the ABA, which met in Hawaii, and it was a good time. Everyone
enjoyed being in Hawaii. I enjoyed being there, although by then
I'd been in Hawaii many times, both on vacations and in connection
with these things that I've mentioned. Yes, I see that various of

my friends in the antitrust field were members of that panel. It

was interesting and it was fun. That's two more to add to my list

that I just recited for you.

State Laws Committee, Antitrust Section, ABA

Kaapcke: I might say that out of all this kind of activity something else

grew. At one point I was made the chairman of the State Laws Com

mittee of the Antitrus.t Section of the American Bar Association. My
effort in that capacity was to review the antitrust laws of the var
ious states. I don't know that they all have them, but many states

have local antitrust statutes to reach those acts of antitrust con
cern to which the federal laws might not apply for lack of inter
state commerce, and perhaps also to apply some local ideas about
what a state statute could contain that isn't contained in the

* "Panel Discussion: The FTC: Revitalized or Repackaged,'
Antitrust Law Journal 41:453 (1972)
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federal law. I thought and I think now as I've mentioned that this
business of passing state antitrust laws is much overdone. If the

thing is of enough economic consequence to really amount to a trou
blesome antitrust problem, it's almost certain to be covered by fed
eral law.

I can't quarrel with the basic idea of having a basic state
antitrust statute, but there got to be kind of a hysteria about
antitrust in the way that I've mentioned just a few minutes ago, and
also in the way of the enactment of state statutes . Almost typi
cally when a state bill was introduced to create a state antitrust

law, or perhaps to "modernize" an older state statute that was mori

bund, the proponents of the bill would comb the books for all the
ideas that had been put forward for federal enactment and had been

rejected, as well as those that" had been enacted. So what you would

get was a mishmash, a crazy mishmash of federal provisions adapted
for the local purpose, plus all of the goofy ideas that had been put
forward for federal enactment and failed of passage. It made for
a -- well, goofy is the word I've used -- goofy situation.

While I was chairman of that State Laws Committee, there was

put forward a draft of a proposed Uniform State Antitrust Law, which
was tendered for consideration by the National Conference of Commis
sioners on Uniform State Laws. I thought that thing was so wild
that its adoption by any state, let alone by any significant number
of states, would have been a legal disaster. I made it the business
of my committee to take that proposal under study, to revise it in a

way that confined it to what I considered the proper role and func
tion of a state antitrust law, to get rid of all the crazy stuff
that it contained and to wind up giving the American Bar Association

imprimatur to something sensible as a proposed Uniform State Anti
trust Law.

That involved a certain process of very close and delicate

negotiations, because there weren't only people of my point of view
who were serving on this committee, there were others -- an assis
tant attorney general of the state of Wisconsin, as I recall, who
was quite a firebrand in the antitrust field, another who thought a

state antitrust law should be broader than I thought. So it

involved negotiation with people holding that view. Also we were

maintaining liaison with members of the National Conference of Com
missioners. There was a lot of work done and a lot of negotiations
held over a period of time.

Finally I got committee approval and approval by the Council of
the Antitrust Section of a draft of a proposed Uniform State Anti
trust Law, which also had the concurrence of at least those members
of the National Conference of Commissioners with whom we'd been

dealing. That draft was submitted to the National Conference of
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Commissioners, adopted by it and promulgated as its proposed Uniform

State Antitrust Law. I think the proposal by the National Confer

ence of Commissioners was amended in some few respects from the

draft that our committee put forward, but nothing to change it radi

cally or in my view make it unacceptable.

I think the measure of the good sense of the bill, or the pro

posal that came forward in that way -- I'm not sneering now; I'm

referring again to the hysteria that surrounded, infected the anti

trust field at the time -- the measure of the good sense of that

proposal is that I don't believe it's ever been enacted in any

single state. Hysteria was stronger than the good sense.

Now that's my point of view. You could get someone with the

other point of view and get quite a different perspective on that.

There's a National Association of Attorneys General of the various

states which was out there beating the drum and adding their vocif

eration to this hysteria. I think to a man they would differ with

what I've said and would say that my draft, or the draft that

resulted from these common efforts, was such a pallid thing that it

was unworthy of adoption. What I'll say is that our draft just
failed to treat with, truckle to the hysteria of the time, and so it

didn't go anywhere. But at least it avoided the promulgation as a

proposed Uniform State Antitrust Law of this wild, awful thing that

had first been put forward. So I regard the effort as a great suc

cess.

After I stepped aside as chairman of that State Laws Committee,

my partner and close friend and collegue, Jim Tingle, became the

chairman of that committee. As a result of his work, you'll see a

book there on the case titled State Antitrust Laws, published by the

American Bar Association section of antitrust laws. That is a

scholarly study, review, and comparison of the state laws as they
existed at the time the book was published, which was quite a major
undertaking and a very worthwhile thing. Quite a feather in Jim

Tingle's hat.

So much for my speechifying. [chuckles] I will say, by the

way, apropos these speeches, that I used to use my wife to great

advantage when I was writing them. She has no background in the

law, of course, but she's got a very, very strong reservoir of

common sense and I would not only give her my drafts to read, but I

would practice the speeches. She had a very good eye and ear for

those things that sounded a little tinny, a little bit off, not

really quite persuasive or logical. She was a major help to me in

getting those things together, as well as being a very receptive and

cooperative member of the audience [laughter] when they were given.

Hicke: Laughing and cheering?
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Kaapcke: [both laugh] Yes, I won't say a claque, but it was always very
pleasant to have her there.
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VI THE 1970s

Jackson Hearings

Kaapcke: I think I've pretty well moved beyond the era of the "60s into the

'70s, and I must say, the closer I get to the present, the more
indistinct my recollections become of things that I've done. The
'70s tend to be a kind of blur to me, but there are some things
about it that stand out rather strongly.

One was this: I've referred to the several experiences that I

had with government price controls, including my earlier reference
in our discussions to the price controls that originated in the era
of President Nixon early in the '70s and continued on until shortly
after President Reagan's election early in this decade.

One of my strongest, and certainly not one of my happiest, rec
ollections is that of the hullabaloo that arose when the oil short

ages, resulting from actions of Middle Eastern governments, occurred
in the 1970s; '73 I guess it was. We all remember the interruption
of oil supply, the gasoline lines at service stations, and all of
that kind of thing, and a most furious storm arose in Washington.

There were many, many aspects of it, but one was the calling of

hearings by Senator [Henry "Scoop"] Jackson of Washington, who was

then, I think, chairman of the Senate Committee on Investigations.
I believe that is the committee that Harry Truman chaired during
World War II, and the committee whose activities under his chairman

ship really lead to his becoming Vice President and then President
of the United States. I have mentioned before that I think Senator
Jackson saw in this oil problem, which of course was one of major
impact upon and concern to the country as a whole, his opportunity
to repeat the Truman performance.
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At any rate, whatever his motivations, he summoned numerous of

the larger oil companies to Washington for hearings on the subject
of "What have you done?" and "Why don't you stop it?" The first

such hearing we attended wound up as really quite a bitter thing.

ftp

It wound up as quite a bitter thing to me, to Socal's representative
who was present, and to the generality of the oil company people
that were there. We were taken totally by surprise when Jackson sat

all of the oil company people down around a great, big table in the

hearing room and designated them as "our panel"; that is the way he

referred to it.

Well, I suppose that there isn't necessarily an objection to

that -- it all depends on how it was done -- but it gave Jackson an

unbridled opportunity to roam around from one to another and bul

lyrag this one and harass that one and degrade another one. You
don't have any chance, really, to fight back, because he was in

charge, you see, and here we were all sitting at this table. The

fact that we were all sitting there together was significant, and

this was all on TV. He was skipping from one to the other and

asking one question of the representative of this company, and
another question of the representative of that company, and just the

physical setup made it look as though we were all in this thing
together, which is what he was trying to do of course. He made it

look as though we were all collaborators, we were all participants
in a common activity, which was totally removed from the reality of

the thing, but the impression he created was very, very adverse.

Well, we got through that as best we could. For lack of any
other way to combat it, Socal's witness, a vice president of Stan

dard at the time named Tom Powell, chose to keep his head down as

fully as he could and keep out of the limelight and get out of the

room with the least possible damage done. One can say "Why didn't

you get up and walk out?" That would have been, I think, even worse
than enduring that treatment. Because there we were in the middle

of a problem of national impact and concern, as I said a moment ago,
in which for all the world to see on television, it would have
looked like the height of arrogance and contumacy if we'd chosen to

get up and walk out. I just don't think we could have had any

acceptance of our bona fides in doing that. Although we were taking
a terrible shellacking in the way I've described, there was really
no way to stop it until the day ran out and the damn thing was over,
and meantime try to follow the course Tom Powell did follow, trying
to stay off the spot as much as he could.

Then a second such hearing was called some little while later.

We all were trying to find -- I say "we all," because all the other
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companies arrived there full of concern lest we go through another
one of these abusive sessions. I had written a statement for

Socal's representative to give. I think on this second occasion it

was not Tom Powell; it was another of Socal's officers. I'd written
an initial statement that sought with courtesy and dignity to say
that Socal was there, ready to discuss fully its actions and its

place in the whole petroleum product and crude oil supply picture,
that we were ready to answer any and all questions that might be

put, but that we refused to do so in the context of one of these

panel hearings because it was just totally unfair; it opened us up
to abuse with no chance to present anything of a constructive and
useful nature.

When we got to Washington the Socal representative began to

feel that as sound as that position might be, he was really was very
doubtful that it would serve Socal's interest to refuse to go for

ward unless the panel idea were dropped. So I wrote another state

ment, which kind of backed away from that position; I've forgotten
what the interim step was. He wasn't satisfied with that; he

thought it was perhaps too combative. And there we were, you know,

dealing with the Senate of the United States, dealing with an inves

tigative committee of the Senate and with a very, very prominent
senator. You've got to be very careful about how you approach a guy
like that, lest you wind up looking like the one that's filled with

arrogance and refused to cooperate.

There was quite a lot at stake.

A lot at stake and a very difficult thing to determine how to
handle. So I wrote a third statement. I've forgotten how it went

now, but the basic idea was, "Well, here we are, we're ready to

present all the facts that we can in answer your questions by way of
our own statements. To help to an understanding of this situation,
we would much prefer if it were not done in the panel form, but in

any event, here we are."

We never had to give that, and I'm awfully glad of it, because
in hindsight, it was a weak damn thing. [laughter] We were saved
the need for resolving for ourselves the issue of how to go about
this because, thank the good Lord, Senator [Charles H.] Percy of

Illinois, a member of the committee, seized the initiative at the
outset of the hearing and made a very strong, very stirring speech
about the unfairness and impropriety that had been shown in this
earlier panel hearing, objecting to it most strongly, saying that

decency and a respect for the constitutional rights of the people
who were called before the committee really required that each of
them be enabled to speak for himself and let others speak for them

selves; in other words, on a one-by-one basis.
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Jackson didn't like that, and he stormed around the room, and

so forth and so forth. Finally -- I recall his very words -- I

think he realized that Percy wasn't going to let go and that if he

wanted to go forward, he'd have to drop the panel idea. In any

event, he said, "Well, we're spending too much time on this. We've

got to get these petty matters behind us and get on with the

hearing."

That was a big mistake, because it gave Percy another opening.

"Well," he said in substance -- this is not a quote; what I just

gave you was a quote -- "wait a minute," he said. "These indeed are

not petty matters, as I tried to emphasize," and so forth. Gave him

a chance to play his organ all over again, you see. Finally Jackson
did give up. He dropped the panel idea, and each of the companies
was to be heard for itself, separately from the others.

I'm not going to be charitable to Jackson. I have no chari

table feeling toward the man at all. I regard him as a demagogue.
He was a bully. I think he was carried away with the most over

weening ambition. He was unfair. He was brutal. Since we were the

only people from the West Coast there, we asked if we could be heard

first, so that we could catch an early afternoon flight home and

save ourselves a lost day of work. We didn't get any answer at the

moment, but we hoped, nonetheless, that we would be called in the

morning. We were the last people called to testify that day. Only
at the end of the day, and after it was too late to do anything but

go on back to the hotel and waste a day.

Hicke: Obviously deliberate.

Kaapcke: That was deliberate, and it was petty vindictiveness of the worst
kind. I'm popping off about a guy who is no longer with us, and

maybe that's unfair, but God knows he popped off enough about us

without giving us a fair chance to respond. So I feel no compunc
tion about that at all. Normally I'm not a hater, but I certainly
ran out of patience with that; not that my private reactions were

important to anyone, but they're important to me.

Hicke: And you probably weren't alone.

Kaapcke: No, no, I'm sure I was not. In any event, not only haven't those

feelings softened as time has gone on, they're as strong as they
ever were. And I'm going to see to it that they stay strong, too.

[ laughter]

a
Before turning to a happier subject though, I do want to follow up
to some extent on those hearings.
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After the first one that I described when the oil companies
were put in the position of acting as a panel and abused and vili
fied in the way I've described, Socal received a number of letters
from people here, there, and everywhere who had seen that televised

proceeding, expressing great dissatisfaction with Jackson's

behavior, objection to his behavior, and expressing a wish that the

company know that they felt that the congressional process had been
abused and that they didn't like it.

I recall, in particular, one letter that was received by Tom

Powell, who as I said was the company's representative at that

hearing. I don't remember the exact words, but the substance of it

was that -- I think it was written by a woman -- the woman writing
the letter had no particular brief for the oil companies, didn't

pretend to have any knowledge of the facts, but she wanted
Mr. Powell to know that she thought he'd been very improperly abused
and misused, he and the others present, and she thought it was a sad

day that American governmental and political process allowed for
such activities as that.

So I think Jackson probably hurt himself a great deal more than
he helped himself with that. You see, it would require quite a vio
lent thing to get a number of citizens around the country who have
no direct interest in the matter or ax to grind so upset as to write
letters of this kind.

That's true.

At least I take some comfort in my belief that he hurt himself a

great deal more than he helped himself. In any event, he never got
to be president j and may the Lord be praised for that.

In Re Exxon Corporation

Kaapcke: Now in the immediate aftermath of Jackson's antics, if you will,
there were some other quite serious developments. The first of them
was the commencement of a Federal Trade Commission proceeding
against Standard of California and various of the other oil com

panies charging a rather wide-ranging and very generally alleged
common course of action -- I don't think it was ever called a con

spiracy; it was called a common course of action -- all contrary to
the antitrust laws and seeking relief that amounted to the dismem
berment of the oil companies and the restructuring of the oil

industry.

Hicke: Is this FTC v. Exxon and so forth, something like that?



239

Kaapcke: Well, let's see how this thing is styled.

Hicke: Or known as FTC v. Big Eight?

Kaapcke: I have the complete record here. Yes, In Re Exxon Corporation, yes.

One, two, three, four, five, six, seven, eight; yes, against the Big

Eight, right.

Hicke: And Mr. McBaine was involved in this too?

Kaapcke: George Sears actually handled the litigation. I was involved in it

in an earlier stage because of my background in the matter, but I

had no time to handle the litigation. McBaine took a very active

part in it, but George Sears was directly responsible for the

litigation.

Hicke: I would be interested to hear about the beginnings of it -- whatever

part you were involved in.

Kaapcke: [looking at papers] Well, it goes like this. I have a committee

report, dated July 12th, 1973, entitled "investigation of the Petro

leum Industry, Permanent Subcommittee on Investigations of the Com

mittee on Government Operations United States Senate." This com

mences with a letter dated May 31, 1973 from Senator Jackson to

Lewis Engman, then the chairman of the FTC. [looks at document]
After certain only thinly disguised prejudgments , Senator Jackson
calls for an FTC investigation and immediate report. I'll just read

an excerpt or two from that.

Mr. Engman, you are undoubtedly aware of the growing and

increasingly widespread conviction that the fuel shortage is a

deliberate, conscious contrivance of the major integrated
petroleum companies to destroy the independent refiners and

marketers, to capture new markets, to increase gasoline prices,
and to obtain the repeal of environmental protection legisla
tion.

Gee, I guess he thought that the oil companies design large, right?

[laughs]

And a little later:

While I'm not yet ready to definitely conclude that the current

crises can be fully explained in terms of conspiracies between
or excessive market power exercised by a relatively few oil

companies, this does pose a major question of public policy
which deserves careful review and analysis. The very fact that

the so-called conspiracy theory is supported by circumstantial
evidence and that it does have credibility among knowledgable
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observers of the industry makes an in-depth investigation
mandatory.

And so he winds up:

I'm hereby requesting the Federal Trade Commission to prepare a

report within 30 days regarding the relationship between the
structure of the petroleum industry and related industries and
the current and prospective shortages of petroleum products.

Hicke: What was the circumstantial evidence that he says supported the con

spiracy theory? That was just his rationalization?

Kaapcke: Yes, quien sabe?

That is followed by a letter from Mr. Engman to Jackson.

Dear Mr. Chairman:

Thank you for your letter . . . [and so forth] . As I am sure

you are aware, for more than a year the Commission staff has
been conducting an intensive investigation into the structure,
conduct, and performance of the petroleum industry. This

investigation is close to completion. There are a number of

important hearings scheduled throughout the month of June, and
the staff will continue to utilize every available resource to

expedite the completion of the hearings and the assimilation
and analysis of the latest evidence. I've asked the staff to

report its findings to me no later than July 1 and the Commis
sion will certainly endeavor to provide you with the informa
tion which you seek as soon as possible.

That letter was dated June 5th.

Now the fact is that sometime before, and I'll accept the
statement here that it was for more than a year, the Commission had
on its docket an investigation regarding the oil industry. The fact
also is, however, that the Commission had done almost nothing to go
forward with that investigation; it lay there idle, really, on the
Commission's docket.

The first real action that was taken in that investigation fol
lowed this letter of June 5th. All of a sudden the Federal Trade
Commission subpoenaed various oil company people to come back to

Washington for -- it says hearings; it was actually interrogation --

subpoenae, yes, response to subpoenae, cross-examination.
Mr. [H. J.] Haynes, who was then the chairman of Standard of Cal,
went back to Washington to appear in response to such a summons. I

accompanied him. We responded to questions from the FTC staff
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during the course of a day, which really produced nothing of

substance; most of that day was spent asking for the identification
of records and documents that might show informative material about
the activities at Chevron.

We were later asked, by God, for an ocean of stuff that they
identified and asked us to produce. We never got around to pro
ducing it in response to that inquiry, because while our response to

their request for all these papers, oceans of them, was under con

sideration, the proceeding was filed, and thereafter we just
responded to process in the proceeding.

But the first they'd asked from us, in this so-called investi

gation that had been pending for more than a year, was that. Other
oil companies had the same experience.

There next follows a letter from Mr. Engman to Jackson; you'll
notice I'm calling Engman "mister" and I'm calling Jackson

"Jackson"; that's deliberate. He refers to the "widespread convic
tion that the fuel shortage is a deliberate, conscious contrivance,"
so I'm being deliberate. He says: "You've requested a report," and
so forth; this is dated July 6th. [reading from letter]

In response to that request, I am enclosing a copy of a pre
liminary staff report to the Commission prepared at my direc
tion. This report is based upon the comprehensive investiga
tion of the petroleum industry which the staff began in late
1971. This report has not been evaluated or approved by the

Commission, and the findings and conclusions contained in the

report do not necessarily reflect the views of the Commission.
While the Commission recognizes its obligation to honor your
Committee's request for information, I must emphasize that the
Commission would not make this report public and, therefore, we
ask that care be taken to avoid unnecessary publicity which
could jeopardize any future law enforcement action by the Com
mission in this area.

Well, I guess that could be called howling into the wind, or perhaps
the command of King Canute that the sea stop beating on the beach,
right?

Hicke: Considering who it's addressed to, yes.

Kaapcke: Yes.

The next is a letter from Jackson to Mr. Engman dated July 9th.

He winds and grinds over some stuff, and then he says [reading
letter] he doesn't understand why the report shouldn't be made

public. He says:
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Review doesn't indicate that it would disclose any specific
information about identifiable companies, events, or activi

ties, which could reasonably be construed to either jeopardize
Commission law enforcement activities or prejudice in any
manner the rights or legal defenses of company or individual.

Accordingly, I am requesting that you transmit to me no later
than 10 a.m. on Friday, July 13th, specific reasons why the
release of this report would jeopardize future legal action by
the Commission or prejudice in any manner the rights or legal
defenses of any individual or company.

And then the next letter is one dated July 11, 1973, [leafing
through papers] from Mr. Engman to Jackson, responding to Jackson's
last letter.

The Commission recognizes its obligations to honor the legiti
mate request of Congressional committees for information. Dis
closure of such a document to Congress, however, must be con
trasted with its public release, which the Commission views as

inconsistent with its duty to proceed judiciously and respon
sibly in determining what, if any, action should be taken on
the basis of the staff investigation.

Then there appears a memorandum dated July 12th, to "All members of
the Permanent Subcommittee on Investigation" from Jackson.

I asked the Commission to prepare a report. They've given a

study to me. Chairman Engman has stated he wouldn't release
this report to the public. I've asked why. He has restated
his reasons. My review of the report and the analysis provided
to me by staff does not disclose any specific information about
identifiable companies, events, or activities, which in my view
could reasonably be construed to either jeopardize [he splits
infinitives] Commission law enforcement activities or to preju
dice in any manner the rights or legal defenses of any company
or individual. Therefore, in the interests of the public's
right to know all the facts regarding the fuel shortages, I am

today making available to the public the attached FTC study.

That was dated July 12, 1973, and the Commission's complaint, initi

ating the proceeding that I mentioned a moment ago [looking through
document] is dated July 18, 1973. So you see with what care and
deliberation the complaint was prepared and how objectively and dis

passionately the chairman of the Senate Committee and the Federal
Trade Commission proceeded.

Well, without going into all the detail -- and I did not handle
that FTC proceeding -- after a long period of time and enormous

expense, the productions of millions of pages of documents, motions
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upon motions upon motions, collateral lawsuits of various kinds

being filed, and so forth, the Commission's complaint was dismissed.

There also ensued however the filing of the Commission pro
ceeding and the proceedings of Jackson and his committee, various
lawsuits alleging collusive action on the part of the oil companies.
The plaintiffs were a number of states, including California,
Oregon, Washington, Arizona, Kansas, Connecticut, and Florida.
Those cases were all consolidated before the United States District
Court in Los Angeles. There were also a number of class actions by
commercial consumers of petroleum products, particularly the owners
of some apartment houses and business buildings in New York City,
but they were dismissed rather early in the game.

Some of the states -- Connecticut and Kansas -- settled rather

early on upon essentially nuisance value terms; in other words, they
accepted payment of an amount which in substance would pay their

legal expenses to date, and dropped their lawsuits. Others did not
settle. California has been primary in its determination to see
that litigation through to an end. In November of 1986, the court

granted summary judgment against the states on all of their claims,
and their appeals are now pending. The attached clipping quoting
our partner Robert Mittelstaedt gives a concise summary of the

present situation.*

There were also filed in the East some cases, or a case, by one
or more utility companies; I can't name any except that I do
remember there was a case filed by Long Island Light ing. **

A point I want to make in reciting all this is that Jackson's
antics created a poisoned atmosphere in which all this litigation
was started, in large part from political motives. Here we are

nearly fifteen years later still digging our way out, after the

expenditure -- waste would be a permissible word -- on both sides of
vast amounts of money, labor, and time.

n
*

Hicke: I just saw in The Recorder that a case was settled that had to do
with stripper wells and price controls. The stripper wells, they
said, didn't come under the price controls, and it involved some

repayment to the state.

* See next page.

** Long Island Lighting Company v. Standard Oil Company of
California ( Cir. 1975) 521 F.2d 1269.



Judge dismisses gasoline price fixing case

b\ Jav Sluller

Los ANGELES In a summary

judgment dismissing a decade-old

series of lawsuits, U.S. District

Judge William Gray found that

Chevron and several other oil com

panies did not conspire to fix gaso
line prices in the early 1970s.

Within his 37-page decision.

Gray noted that some 400 deposi

tions taken in the case "failed to

disclose any proof of collusive

action in setting gasoline prices.

There is no sign of a paper trail

pointing to a conspiracy."

The decision keeps the action

from coming to trial, an expensive
and time-consuming process. And
while the states have indicated

that they will appeal the matter.

Chevron's Counsel Bob

Mittelstaedt, of the Pillsbury,

Madison & Sutro law firm,

believes the Company "should

prevail on appeal."
The lawsuits, involving claims

for billions of dollars, were brought

by five states: Arizona, California,

Florida, Oregon and Washington.
Sixteen oil companies represent

ing virtually every major refiner in

the nation were named as de

fendants in suits filed between 1973

and 1977. Several companies have

since settled out of court. Only
seven, including Chevron, remain

ed in the actions, which were

consolidated before Judge Gray.

In dismissing the suits, which

alleged that the defendants con

spired to contrive a gasoline short-

PM&S ATTORNEY Bob MHtelstaedt

age and fix prices at an artificially

high level. Gray said he found

almost precisely the opposite to be

true. 'There is voluminous evi

dence through documents and

depositions that there was dynamic
and vigorous competition" in the

oil industry.

Gray also awarded the oil com

panies legal costs. Although this

excludes attorney fees, each of the

litigious states could be compelled
to pay costs in the high six figures.

"The real injustice of this situa

tion," says Mittelstaedt, "is that the

suits were brought in the first place,

in my opinion, for the worst of

political reasons." The California

suit, he adds, was filed during

the height of public animosity to

ward oil companies.
For a decade, in Mittelstaedt 's

view, the case has wasted the time

of businessmen, public officials

and the legal system, along with

considerable sums of money. "It's

clear there were no grounds for

a price fixing or conspiracy charge,"

he says. "This has been a real

waste of public funds."

Chevron Focus

February /March 1987

Kaapcke in PM&S office during interview.
1987

Photograph by Carole Hioke
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Kaapcke: That was an outgrowth of the price control period that I discussed
earlier. At one time I knew what the issues were in that litigation
and was closely familiar with it, because the advice to Socal on the

whole price control program was my responsibility. I had a lot of

people working with me on it, but it was my responsibility. It has
been a long time, however, since I paid any attention to it. But I

know in a general way what has taken place.

That litigation, which was pending in the U. S. District Court
in Kansas, involved the issue of what constitutes a stripper well.
As I recall it, the production of stripper wells was allowed to be
sold at a free market price. The question was how you define a

stripper well, and the issue was whether that had to be judged well

by well. A stripper well was a well which produced no more than a

certain volume in a day, a very, minimal volume, a few barrels a day.
The question, I think, was whether that was to be decided on a

well-by-well basis or whether numerous wells drawing out of the same

pool of oil were to be aggregated and an average per well deter
mined. Some oil companies had interpreted that way one way, and the

Department of Energy had interpreted it another way.

The settlement essentially rests upon the conclusion -- which
ever side of the issue it derived from I'm not sure -- that the oil

company defendants in that litigation had incorrectly decided what
was a stripper well. Therefore they had sold oil at uncontrolled

prices which they were not entitled to do. Thus they had over

charged their buyers. The amount of money involved was large: sev
eral billion dollars, I think, by now.

What most recently happened was that the judge in the District
Court in Kansas provisionally approved a settlement, worked out by
the Department of Energy, the oil companies, defendants in the case,
and various claimants to the fund, that established a fund from the
accumulated amount of the overcharges , to be paid over to various
claimants who assert they were overcharged. Some of the oil com

panies are claimants. They were buyers of some of that oil. Socal
is one such. Other oil companies are claimants. Various users are
claimants. Various states are sharing in the fund, partly perhaps
because they were buyers of petroleum products, but in larger part
because it's impossible to trace everybody that bought oil which
derived from the crude that was sold at that price. As an expe
dient, the states are being paid some money that they can use for

energy conservation or other approved purposes. Socal is a party to
the settlement, not as a defendant but as a claimant, as a company
that has monies coming to it out of that fund, and it will receive a

significant payment if the settlement is finally approved. That is

one of the issues that has remained for disposition several years
after the control program was terminated.
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Matson Navigation Company

Kaapcke: Let's do turn to another subject: PM&S's representation of Matson

Navigation Company and Alexander & Baldwin, its parent company, on

antitrust matters. I don't think I've given any examples of things
that we've done in their behalf.

Before coming to those examples, however, I would like to

describe how the antitrust business of Matson and of Alexander &

Baldwin came to the firm. Shortly after Hawaii became a state, the

antitrust division of the U. S. Department of Justice brought an

antitrust case against Matson and its then owners, Alexander &

Baldwin, C. Brewer & Co., American Factors, and Castle & Cook --

four of what were referred to at -that time as the "Big Five" in

Hawaii. Without trying to state the allegations in the case with

any particularity, the ownership by these companies -- the principal
shippers to and from Hawaii in those days -- was alleged to consti

tute a combination and conspiracy in restraint of the ocean commerce

between Hawaii and the mainland.

Shortly after the case was begun on January 20, 1964, the then

chairman of Alexander & Baldwin, a man named Neil Cadogan, conceived
the possibility of disposing of the case by Alexander & Baldwin's

acquiring the Matson stock from the other owners so that the hori

zontal aspects of the case would be eliminated. He came to Francis

Kirkham asking Kirk to undertake to negotiate such a settlement with
the antitrust division; and came, of course, to him because Kirk had
had quite a number of rather spectacular successes bringing off

mergers either with the approval of the antitrust division or in

some cases over their objections. One of the latest transactions of

course was Standard of California's acquisition of Standard of

Kentucky, which had been accomplished in 1961 (see page 127, supra).
Here again in the Matson case, Kirk accomplished what I think was a

spectacular success. He did persuade the antitrust division that

Alexander & Baldwin should be allowed to buy all of the Matson stock

and a provision for that acquisition was embodied in a consent

decree that was entered on August 17, 1964.

Parenthetically, many years later, on February 7th of 1986, the

consent decree was terminated by agreement with the antitrust divi
sion. This decree had been raised for review by the antitrust divi
sion as a part of its program of terminating old consent decrees

that were considered to have done their work and to be no longer
necessary.

Hicke: Terminate means just taken off the books, more or less?
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Kaapcke: An order of the court bringing it to an end, yes. Such an order was
entered by the U. S. District Court in Hawaii in this case in 1986.

It may be of some interest to describe briefly some of the

things that underlay the entry of that order terminating the consent
decree. The terms of the consent decree were not particularly
onerous. They did limit the freedom of action of the former owners
of the Matson stock and of Alexander & Baldwin in some ways which
over the years were perhaps irritants to the A&B management but

again which did not interfere in any significant way with their get
ting their business done. From time to time, however, the A&B man

agement asked us whether it might not be timely to raise the issue
with the antitrust division of terminating the decree -- particu
larly after they had read in the press that the antitrust division
had commenced this process of reviewing old decrees.

I thought it unwise for A&B and Matson to raise that question
with the antitrust division for I apprehended that if we brought the

point up, it might cause them to wonder just what we wanted to do
that might be in contravention of the decree's provisions and the
review might get started in an atmosphere of suspicion. On more
than one occasion then, on several occasions I urged the companies
to do nothing about it and just wait until on its own motion the
antitrust division brought the decree up for review.

Hicke: Why did they want it reviewed?

Kaapcke: They knew that this program was going on and I think they just
didn't feel comfortable about being subject to a decree and they
wanted to be rid of it. There was not any strong, compelling, com
mercial need for it.

In any event, on each occasion when they discussed the question
with me they did accede to my advice and do nothing about it. Per

haps not cheerfully, but at least they did accede to it. And in the

end, of course, the antitrust division brought the matter up itself.
We were in the position then of acquiescing in an initiative of the

government's. Oh of course, once the question was raised, we went
to work to show that indeed we thought the decree could be termi
nated without any adverse competitive effects and so on and so on.

But it was a much more wholesome atmosphere in which the review
could take place than if we had raised the point. So finally the
decree was terminated.

Let's go back for a moment to the stage at which Neil Cadogan
came to Kirkham for handling the negotiation of the acquisition of
Matson. I worked with Kirk during that process and with the Matson
and Alexander & Baldwin people. After the successful conclusion of
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the negotiation, the antitrust work of Alexander & Baldwin and

Matson continued to come to us. Kirkham's attention had turned, as

was usual with him, to other major projects, and so it quite natu

rally fell to me to take care of the antitrust matters that Alex

ander & Baldwin and Matson brought to PM&S.

I was particularly gratified by the very cooperative and

friendly working relationship that had arisen between me and Willis

Deming, who was the general counsel of Matson, later became the gen
eral counsel of Alexander & Baldwin, and finally returned again to

Matson as its general counsel, a function which he continues to per
form. He is a fine gentleman, an exceedingly capable lawyer, and a

very friendly and cooperative person. He and I have worked

extremely well together, as indeed have Michael Marks and I, Michael

Marks being the man who succeeded Deming as general counsel of A&B

when Willis Deming returned to Matson.

Hicke: How was this situation resolved, this merger? How were you and Mr.

Kirkham able to bring this about?

Kaapcke: Let's see if I can recall that. Well, I do recall this, and I

wasn't in Washington at the time but in due course I learned of the

circumstances I'm about to describe and they've stuck in my mind

ever since.

Hicke: Okay.

Kaapcke: I believe that Bill Orrick was the head of the antitrust division at

the time, and after long negotiations with the antitrust division

staff and with Orrick, the point was reached at which Orrick decided

that he could not approve the proposed transaction. Kirk and Neil

Cadogan left his office with the feeling for the moment that the

show was over and the effort would not succeed. I think Cadogan was

prepared to let it go at that but Kirk decided he was not going to

let it go, that he was going to take one more shot at getting the

thing approved. So he arranged to have the matter reviewed by the

then attorney general Nick [Nicholas] Katzenbach. And lo and

behold, Katzenbach was. persuaded and with h'is approval the trans

action went forward.

As to the substance of the matter, I can best recall at this

late date that provisions were included in the consent decree to

assure that Matson 's place in the field of ocean transportation
between the U. S. mainland and Hawaii would be dependent solely upon
its own competitive efforts and that there was no way in which the

former relationships of Matson or of A&B with the other former

stockholders would in any way be brought to bear to give Matson an

advantage in its competing for the business in that trade.
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At the very last stage, there was one provision added to the
consent decree, and I think it is this which turned the table and
led to Katzenbach's approval. That was a provision that at any time
after ten years from the date of the decree, the antitrust division
could file a motion requiring A&B to divest itself of Matson and the
motion should be granted unless A&B should prove either that sub
stantial competitive conditions existed in the U.S. to Hawaii trade
or that the lack of such competitive conditions did not result from
A&B's ownership of Matson. That was, of course, a most unusual kind
of provision. It assumed a most unusual kind of burden. But in the
aftermath it proved to have been a concession which the government
never had occasion to invoke against Matson, and so the more bril
liant a concept it was at the time.

Hicke: It's quite a dramatic story, actually.

Kaapcke: Indeed, very much so, very much so, and it's a typical tale of the

way in which Francis Kirkham accomplished the brilliant results that
he often did in these things.

Hicke: The impossible, so to speak.

Kaapcke: The impossible, yes.

One comes to my mind that has perhaps some general interest.
It involved the acquisition by Matson of the vessels and Pacific
Ocean transportation activities of a company that was known as Sea-

train, Inc.: Seatrain, I think, because it was a container-ship
outfit, and the train part would have come from taking the contain
erized cargos off the ship, placing them on trains to be moved into
the interior, and so on.

Seatrain had other activities than its activities in the

Pacific, but its Pacific activities were unprofitable. I think Sea-
train operated from the U.S. West Coast to Hawaii and to Guam and

perhaps some other Pacific islands. But because those operations
were losing money, Seatrain wanted to sell them, and preliminary
discussions were had with Matson as a potential buyer. No doubt
with others as well.

In any event, Matson was interested, but obviously there was an
antitrust problem, because Matson has a very substantial share of
the transport of cargos from the West Coast to Hawaii and from
Hawaii to the U.S. West Coast. So the companies were direct compet
itors .

There is, however, in the antitrust lore what is called the

failing company doctrine. The idea there is that a company which is

failing may be lawfully acquired by a competitor on the theory that
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if the failing company goes belly-up, it won't be present as a

competitive factor in any event, and so the acquisition can be

judged not to involve a restraint of competition.

This was a curious case, though, because Seatrain as a whole

was not failing. It was the Pacific operation that was failing. I

think since then, Seatrain has been in financial straits. I have a

general recollection of that just from reading the newspapers. I

have no real information about it.

In any event, at that time the Seatrain company as a whole was

doing all right except for the failing Pacific activity. Matson

reached an agreement with Seatrain that if the antitrust division

did not interpose objection, it would buy the Pacific vessels and

related activities.

Submission was made to the antitrust division to obtain its

approval. My recollection is that formal approval was not

requested. Sometimes one does, or used to, ask for informal

approval or expression of views. I say "used to," because now we

have the statute, the so-called Hart-Scott-Rodino Act, which

requires, in certain circumstances, that a formal report be made to

the FTC and the antitrust division. It requires that submission of

a detailed report, and the thing can't go forward for certain

periods of time until the FTC and the Department of Justice have had

an opportunity to review the thing. Before that statute was passed,
sometimes you'd formally ask for what was called a business review

letter. Sometimes you'd make an informal submission and be satis

fied with informal comment to the effect that they didn't intend to

oppose it.

Would they then stick to their decision?

I've not known it ever to fail. I do believe that this was not a

formal submission but an informal one.

We were advising Matson that it would be much better if we left

the burden of persuasidn, you might say, with Seatrain to satisfy
the antitrust division that this acquisition should be allowed to go

forward, rather than for Matson to jump in and take a large hand in

the proceeding. The point is that if Matson appeared too anxious to

accomplish this acquisition, it might suggest that the motivation

really comes from the Matson side, whereas in fact it came from Sea-

train. Seatrain wanted to peddle these operations, and we thought,
"All right, let's let that appear. Let's let that take its normal

course, let Seatrain take the burden of satisfying the Department of

Justice." So we did.
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Oh, we had a part in it; we had to submit documents. We had to

go to Washington on occasion and talk to people there, but Seatrain
was the moving party, and we saw to it that they stayed the moving
party. As I say, the situation was an unusual one in the respect
that only part of Seatrain 's operation was failing.

The government did something which I thought unusual. It

undertook to, shall we say, shop the market itself. It went around

among possible buyers of such a shipping operation and inquired
whether there was any interest. It may have consulted various
financial houses on the subject. Only after it had done that did it

begin to consider that the transaction might be allowed to go for
ward.

I recall that at one stage^ of the game, when that process had

pretty well been exhausted and the two shipping companies were on
the verge of concluding their transaction, we got a request from the
antitrust division that until we heard from them further, would we

please defer any completion of the transaction. They had another,
or some other inquiries they wanted to make about potential buyers.

It is interesting that it turned out they did me a favor, in a

way: since the request made to the Department of Justice had been

informal, the department did not plan to give any affirmative

expression of approval or even of intention not to object. The best
it was going to do was do nothing. I explained to the Matson people
that's what portended and that's what indeed was usual in the case
of such an informal approach. Well, they understood what I said all

right, but it still left them very uneasy. They had nothing to go
on except just silence, you see. But when the government made that

request, Matson .acceded to it.

A very few days after that -- I think it was only over a

weekend, maybe a couple of days on either end of a weekend -- the
antitrust people called again and said they now withdrew their

request that the completion of transaction be deferred. So that

gave me something tangible that I could report to Matson. In other

words, in contrast to just silence from the antitrust division, we
now had the tangible demonstration that they had asked us to hold
off and they were now withdrawing their request that we hold off.
That satisfied the Matson people, and they did go forward and the

operations in question were acquired.

The Matson people went about that very, very carefully and in a

very enlightened way all around. In addition to the necessary dis
cussions that were had with the antitrust division, Matson made full
disclosure of the intended transaction to the officialdom in Hawaii
and had a public meeting in Hawaii before the transaction was closed
to announce it, to explain it, to answer questions.
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I went over for that particular meeting. I recall that there

were representatives of the press there. They had various ques

tions; those questions were answered. As I remember it, the trans

action didn't meet with uniform acceptance by the press over there,
but there was no substantial objection raised: a certain amount of

carping but no substantial objection. The transaction went forward

with even feelings all around. I regard that as quite a significant
[laughs] success. I dwell upon it only because the circumstances of

it were quite unusual and the way in which the outcome was arrived
at was quite unusual .

Hicke: I remember in one of your speeches, you suggested that in antitrust
matters it's wise not only to follow the correct procedures but to

walk very wide of the mark. In other words, almost to lean over
backwards to avoid difficulties.

Kaapcke: Yes, yes.

Hicke: That's a good illustration of that.

Kaapcke: That's the best of common sense, I think. If you approach these

things in too narrowly legalistic a way, you may deal satisfactorily
with the legal issues but you may leave a bad taste in a lot of

mouths. In any event, if you deal with a thing in strictly a legal
istic way, you may damn well have your opportunity in a legal pro

ceeding [laughter] to prove your point. Whereas, if it's possible
to do so, it's much better to walk widely enough around the

periphery that you don't have to face the legal proceeding, and you
leave the thing with much better acceptance in the minds of everyone
concerned.

Hicke: And prevent a lot of future difficulty.

Kaapcke: Yes, a lot of hullabaloo and controversy and snarling and backbiting
and fighting. The more of that fighting that you can allay, the

better off you are. It can't always be done, of course, but it's

always worth the try.

Hicke: That, then, in effect, was your answer from the antitrust division?

Kaapcke: That was our answer from the antitrust division. And that indeed

was only oral, but satisfactory. It told us what we wanted to know.

Hicke: That is very interesting.
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San Francisco Opera

[Interview continued: July 23, 1986 ]##

Hicke: Do you want to start this morning with your becoming chairman of the

firm, or do we need to back up a little bit and talk about the
Senior Committee first?

Kaapcke: Well, that was really all part of an integral development, so I can

just cover that all together.

Hicke: Well, we also want to talk about the San Francisco Opera.
*

Kaapcke: Let me skip over things having to do with the administration of PM&S
to talk about my taking on the job as counsel for the opera, which
occurred in the later part of the '70s -- in '79, I think. At that

time, Robert Harris, who had been the counsel for the [San

Francisco] Opera Association and the association's secretary and
member of the board and of the executive committee, found it neces

sary to withdraw because of a press of other charitable activities
that he was and is involved in -- also the need to devote more time
to his law practice.

I had become a friend of Wally Baird's. I had known Wally for
a long time, for many years, but I became closer acquainted with him

during the latter part of the '70s. He was then the president of
the Opera Association. He was president for some ten years, until
he chose to step aside within the last year or two -- last year, I

guess. Anyway, I was well known to Wally Baird, and some people in
the firm who were actively interested in opera suggested to him that
I might be a good replacement for Bob Harris. He acceded very
readily, and so I was elected to that combination of jobs that I've

just recited.

It was very timely for me, because at that time my becoming an

advisory partner was drawing nigh. That was to occur at the end of
1981. I was interested in arranging things so that I could devote
time and attention to matters of a public-spirited character. So it
was very timely.

As far as I was concerned, I was happy to get the assignment.
I have been very pleased with having that activity since then. It

has been an exposure to a new aspect of life and of the life of the

community, one that I had not been much exposed to before. A whole
new group of people, people of a different kind of interest than I

had dealt with before. The legal problems are not vastly different,
and they are interesting. In all respects, it has been very stimu-
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lating to me and very rewarding to me to have the feeling that I've

got something to give to that side of the life of the community.

I don't think of anything particular, in the legal way, that
calls for exposition, but let me think about that for just a minute.

n
Well, I can mention that from time to time the opera has legal ques
tions relating to tax matters: sales and use taxes. Also there are

questions relating to the withholding of taxes and tax payments on
behalf of foreign performers, the question of deductibility of con
tributions that are made to opera, et cetera. So some of our tax

people, Steve Martin, Dave Klott, and Dave Brown, have had recurrent
occasion to respond to my request for their help in dealing with
that kind of problem.

Charlie Prael first began to give legal advice to the Opera
Association on its labor relations negotiations back in 1961. He
and then Bill Diedrich continued that activity for a long time,

antedating by many years my becoming the opera's chief counsel. In

addition to their advice on contracts and negotiations with the
unions representing the orchestra, the chorus and stage crews, they
have also advised on the agreements between the opera and some of
the featured performers.

[material added] At a reception held by the Opera Association
on November 1 of this year, 1989, I had the pleasure of accepting on
the firm's behalf an award for our services to the Opera. It is a

watercolor painting of a scene from this year's production of "Fal-

staff," signed by the stars Marilyn Home and Thomas Stewart and
inscribed "To Pillsbury, Madison and Sutro with deep appreciation --

San Francisco Opera Association." Charlie Prael, Bill Diedrich and
the numerous other lawyers in the firm who have advised on various

aspects of the Opera's affairs deserve great credit for their part
in it. The award will hang prominently in the library, where I hope
it will serve as a demonstration of the firm's strong participation
in the life of the community, artistic as well as commercial.

Would you have to deal with cancellations of contracts, for

instance?

Yes, we have had, unfortunately, several occasions to advise the

opera on that.

Can you elaborate?

I can recall only one -- there may have been others -- in which the

opera really has gone to the mat with one of the stars who cancelled
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out. There is an arbitration proceeding pending now involving
Margaret Price. Because Diedrich has been handling it, I haven't

paid too much attention to the details and niceties of the thing.
But I understand that she did cancel and then went ahead to give
other performances during the time she was suppose to perform for

the opera, and the opera felt that it was really necessary to make
some show of being serious about these commitments when they are
made. After all, we sign a contract, we are stuck. How come the
other guy can feel that its an option on his part? To stifle or

suppress that kind of feeling was the reason the opera felt they
should go ahead and commence an arbitration proceeding against
Margaret Price.

Hicke: What about Placido Domingo?
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Kaapcke: We have had two other situations that I recall involving [Luciano]
Pavarotti. I am a little unclear what the first one involved.

There was some dissatisfaction on the opera's part, grumbling --

perhaps more than grumbling -- but in the end, Pavarotti made alter

native arrangements with the opera, not to do the performances he

had agreed to do, but other things which helped them out and made

money for them. So at least in a rough and ready way, fairness was

arrived at.

The second occasion with Pavarotti was a very understandable
one and one in which the opera had no wish to make an issue out of

it. His daughter, at the time when he was to sing out here, had to

enter a hospital in New York City for a very serious operation, and

obviously one must be cooperative and understanding in a situation

like that.

The matter involving Domingo was of a different sort and one

that didn't command quite such sympathy -- [laughs] perhaps I should

say, any such. Do have in mind, however, that during a recent

season -- I guess it was the one commencing in 1984 -- whoever it

was who had agreed to sing at the opening of the season did not

appear. In kind of a "Perils of Pauline" series of events, Domingo
came out to fill the spot. He acted on very short notice. I think

he happened to be in New York. Someone out here, a staunch sup

porter of the opera, made a private plane available. Domingo caught
the private plane, flew out here, but didn't get here quite for the

opening curtain. He was late getting here. But the audience was

patient and waited for his arrival. When he arrived late and hur

ried into his costume and out onto the stage, he really saved our

hide. We would have been in miserable condition but for that.

Hicke: Wasn't that Terry McEwen's first year?

Kaapcke: No, no, he took over in 1982. I think 1982 was his first season.

Whether this was 1983 or 1984, I am not sure. It was early, of

course, in McEwen's directorship here. Everyone was extemely

grateful to Domingo for being so willing, and in such emergency con

ditions, to jump into the breach. It's not mean-spirited to say, of

course, that he was handsomely paid for that. After all it's his

business. He would expect to be handsomely paid and he earned it.

With the handsome payment went a large measure of gratitude from the

opera.

Then, in the season just past, Domingo again was contracted to

the San Francisco Opera to perform in one of the operas, and quite
some while in advance of his agreed appearance he, I'll use the word

repudiated his commitment on grounds that were really not accepted;

they really were not satisfactory. In short, it was that he had

gone ahead and contracted to make a movie of Otello during the same
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time he was to be singing for us and, I think, for some other opera
companies in the country. Terry McEwen was highly displeased with
that and made his displeasure known to Domingo. I am not spilling
any private beans here. There was a great deal of arguing back and
forth and jockeying back and forth and messages to the effect that

"your proffered excuse is not accepted" and that kind of thing.

The end result was, however, that it became unnecessary for the

opera to make the matter the subject of a claim or arbitration pro
ceeding, because other arrangements were made for Domingo to par
ticipate in the San Francisco Opera's program in other ways that

will go a long, long way toward assuaging the -- I'm groping for a

neutral word here [laughter] not finding it.

Hicke: The pain?

Kaapcke: Thank you. That does very well. And so it all wound up amicably
and cooperatively, although all of us wish and certainly Terry
McEwen wishes the matter hadn't come to that.

Hicke: There is a fine line to be drawn by Mr. McEwen, I think, in how far

he can actually go in trying to discipline somebody who cancelled
the contract.

Kaapcke: It's a very difficult line for him to draw, one that I certainly
wouldn't feel qualified to draw. I think no one here is qualified
to do it except Terry McEwen; that's for the general director with
the vast kind of experience he has and close, close personal knowl

edge of and acquaintenance with these star performers.

On the one hand, they are a tempermental bunch. By nature they
must be. On the other hand, they are in a business, and commitments
must be made some years in advance of the actual performance,
because the planning of an opera requires looking forward not to

next season, nor even the season after that, but the season after
the season after the season after that. It reaches out a long time
in the future. These arrangements are hard to pull together, I have
learned. The commitments on our part have to be made that far in

advance, and we must be able to expect that commitments on the other
side will be honored. So Terry's got the job of being firm and

indicating that performances certainly are expected, even demanded.
On the other hand, there are times when delicacy is required too,
lest the effort to repair a situation do more damage than could be
done by working out some other solution. It is a tough job.

The labor relations of the opera have been a little smoother in

recent years than they were sometimes when Kurt Adler was the gen
eral director. As you no doubt recall as an opera lover, there were
several occasions when strikes were averted only at the last minute



256

before the opening of the season. The orchestra, the chorus, the

stagehands or who have you were, right down to the last moment,

ready to walk out, and only feverish last-ditch negotiations and

efforts were successful in preventing a disaster.

Hicke: And that was an effort on the part of PM&S, right?

Kaapcke: Yes, as part of the opera's team. The opera has got quite a group
of very able people in all aspects of its activities, including par

ticularly labor negotiations. Pat Mitchell -- I wouldn't be able to

give you her formal title -- but she is an extremely important ele

ment in the organization. She has a real talent for labor negotia
tions. Of late, the opera has been able to handle things suffi

ciently in advance of those deadlines to avoid these last minute

crises. I won't say that they're assured of never having another

one, but at least we haven't had one lately.

Hicke: [looking through papers] I just found Pat Mitchell's title for the

opera; she is the executive director.*

Kaapcke: Yes. I might say a title that is very. well earned and well
deserved. She is remarkably able and broad-ranging in her abili

ties. A wonderful person.

Of course, Diedrich is at the right hand of those people at all

times during the working out of those negotiations and problems.
Bill used to participate in the negotiations themselves, but he

withdrew from that a few years ago, having come to the conclusion

that he could be more effective remaining in the background as con

sultant and adviser to the negotiators than he could be actually

participating in the negotiations themselves. He has continued,

however, right down to the moment to be very active in connection

not only with the opera's labor relations work but also its employ
ment, its contractual arrangements with the several stars, the newer

stars who are hired from time to time.

Very recently -- within the past month or so -- Bill has

finally given up this work. He is, after all, retired from active

practice. Our partner John Cook will take over for him.

We had two lawsuits I should mention, one should mention, one

of a kind that you run into for the opera. There was a ticket

agency in town -- I have forgotten the name of it now; it doesn't

matter anyway -- that went broke owing the opera some $100, 000 -plus
for tickets that had been sold but not paid for. The ticket agency

Pat Mitchell has since resigned.
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was up the spout and the money wasn't there. We were holding the
sack for something over $100,000. The problem was accentuated by
the fact that a large part of what we were owed was in turn owed by
us to the San Francisco Ballet, because the opera had been handling
ticket sales for the ballet.

Quite a little dogfight, piece of litigation, resulted from
that. We wanted to work out an arrangement with the ballet that
would make a lawsuit between us unnecessary, but for reasons I have
never understood the people representing the ballet took a very bel
licose attitude about the whole thing, and finally filed a suit

against us. We, in turn, filed suit against the ticket agency to

try to pick up whatever assets there were. We also filed suit

against Macy's, because this ticket agency operated in Macy's
Department Store, here in the city.

The arrangement between Macy's and the ticket agency on the
face of it was that the ticket agency was a concessionaire, not

operated by Macy's --so the documents said --as part of its own
business but operated by the ticket agency in space in the store
made available to it by Macy's for some kind of compensation. It is
no trick to conceive that perhaps the reality of operations might
not necessarily be consonant with the relationship stated in the

agreements between Macy's and this agency. There were indications
to me that while on the face of the agreement the concessionaire

relationship existed, as a matter of fact Macy's took a very heavy
hand in the running of the ticket agency.

If that were true, then Macy's would be responsible, and so we
filed a suit against Macy's to hold them responsible for the short
fall. A lot of discovery was had, the usual process: depositions
taken, documents subpoenaed, and so forth. A long time went by
before the thing was disposed of. Finally, without our going to
trial a settlement was negotiated which for practical purposes made
the opera whole.

In the meantime, and some considerable time ahead of the set
tlement with Macy's, we had worked out an arrangement with the
ballet whereby we paid the ballet and they assigned to us their
claims against Macy's and the ticket agency. From then on, we pur
sued the matter both in our own behalf and in behalf of our owner

ship of the ballet's position. I have forgotten the details of the
settlement but they involved our in turn assigning to Macy's our
claims against the ticket agency, and Macy's paying us a sum of

money which, as I said, for practical purposes made the opera whole.

I was the more gratified by that outcome because when I first

suggested to the opera's executive committee that we appeared to
have a good claim against Macy's, I was met with a certain amount of
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incredulity [laughter] and comments to the general effect that

"Well, if you can pull this one out of the hat, you're a wizard."

*f

So, I enjoyed the result the more. I must say that several

people were very generous after it was over, saying, "Well, I never

thought you would do it but you did," and so on [laughter].

Hicke: They noticed that you are a wizard.

Kaapcke: In many respects representing the opera is not too different than

representing any other organization. I was somewhat surprised, by
the way, to find that the opera had as much litigation as seemed to

come along. There for a while we had considerable activity of that

kind. One lawsuit we had involved a suit that was filed by Kurt
Adler against the opera. I won't go into the particulars of it.

They don't matter. It involved generally his assertion that after
he retired as general director he had improperly been deprived of an

opportunity to continue conducting various of the opera perfor
mances, of which he alleged he had been assured.

The thing was painful, in the sense that it was publicly an

embarrassment to have a fight between Adler and the opera going on.

Privately, it was a source of regret to those in the opera associa

tion, certainly to me, and Wally Baird as president, and to Terry
McEwen as the successor general manager, to have a fight going on

with an old friend. A certain amount of hard feeling arose, but in

the end it was settled amicably and satisfactorily. Adler was

engaged to do some more conducting. He did not insist upon the full

reach of his somewhat extravagant demands, and the thing was settled
without any continuing hard feeling, I am happy to say. The rela

tionships between the opera association and Adler these days are

just fine. There again was a piece of litigation that one certainly
would not have expected to occur.

*f

Hicke: Here is a newspaper clipping that I thought might interest you.*

Kaapcke: This clipping reminds me of another most unusual issue that arose

concerning the opera. Not an issue really, a question. This is

still pending, by the way. I can't tell you quite when it first

came up: sometime within the year, I would think. That had to do

See following page.



Bequest Called 'Silly'

Opera Rejects Soda

.

~*

By Michael Harrit

San Francisco Opera offi

cials hope to shut off a flood of

free soda pop bequeathed to

them in the will of a patron and
to turn it into something more
solid like an annual flow of

much-needed cash.

William Brantman, an Imagina
tive Tiburon investment counselor

who died last summer, left an esti

mated $500,000 as an endowment
"to provide the patrons and general
audience . . . with free soft drinks

and other nonalcoholic beverages
at each performance."

He added two conditions.

"Under no circumstances shall

such drinks be dispensed on the
main subscription night," referring
to Tuesdays, when socialites go to

the opera in large numbers. He also

specified that bronze plaques be in

stalled reading, "These beverages
are a gift of Joyce and William
Brantman."

Friends said that both he and
his wife had long considered pro
viding refreshments for opera fans
who swelter in the War Memorial

Opera House during the early part
of the season.

The Opera, though, has shown
no sign of accepting the bequest

"1 think It's childish and silly,"

s,aid general director Terence

McEwen, who admits to enjoying an
ice-cold Coke as much as anyone

;

and who frequently spends $1.25 to
'

buy one at intermission.

He said the bequest causes him

;
to "laugh a lot, and cry a lot because

*

we can desperately use the money.
; When the estate is settled, we will

to the Brantman Foundation
and see if we can use this money
more constructively."

William Brantman was a loyal
and more conventional opera sup
porter during his lifetime, when he
and his wife donated from $500 to

$5000 a year. Mrs. Brantman, who
died in 1983, was a longtime volun

teer who served as chairman of the

1978 Opera Ball, the opening night

WILLIAM BRANTMAN
A gift for thirsty opera lovers

fund-raiser.

After service as a Navy lieuten

ant commander in World War II.

Brantman Joined a partner in start

ing a kitchen gadget firm in a tiny
office South of Market Soon they
were selling 40,000 garlic presses a

year, along with a staggering output
of plastic catsup dispensers, pepper
mills, ice crushers and bottle open
ers. Later he switched to invest

ments and continued to prosper.

Opera officials say there is a

clause in the Brantman will to the

effect that if the Opera does not buy
soft drinks, the money will go to the

Joyce and William Brantman Foun
dation for charitable purposes.

Attorney George T. Argyris, ex

ecutor of the Brantman estate, said

one of those purposes could be to

help support the Opera. But both he

and Wallace L. Kaapcke, the

Opera's attorney, stressed that the

trustees of the Brantman Founda

tion will not make any decisions un

til the administration of the estate is

closed.



259

with the will of William Brantman. Perhaps you will want to include
this news item in your record. He was a long-time friend and sup

porter of the opera, and in his will he left a half million dollars

as a fund to provide the patrons and general audience of the opera
with free soft drinks and other nonalcoholic beverages at each per
formance. Except, however, he said that no such drinks should be

dispensed on the main subscription night, that is to say, Tuesday
nights -- as the newspaper has it, "when socialites go to the opera
in large numbers .

"

Well, I am not sure about that socialite business. I think the

Tuesday night series is the most complete series. You get all of

the operas in the Tuesday night series. My wife and I enjoy the

Tuesday performances for that reason. Also we do enjoy frequently
getting dressed up in evening clothes to go. That makes the experi
ence seem more elegant or more gala.

Anyway, no soft drinks were to be given away free on Tuesdays.
The will also provided quite suitably that bronze plaques be

installed, reciting that these beverages are the gift of Joyce and

William Brantman. It's a quixotic sort of a gift, as some members
of the opera administration also have thought. Terry McEwen is

quoted in this news item as objecting. There was some tendency on
the part of the opera to think that once the mention was made in the

will, "it's our money and what are all these crazy conditions?"

Well, it isn't their money, it's Brantman's money and quixotic or

no, he's entitled to do what he wants to with it.

In addition, there was a provision that if the opera did not
find the gift and the conditions satisfactory as stated, then the

gift should lapse into a residual bequest to a Brantman foundation
that he established. There was also the rather generally used will

provision that if anyone contested the will, they got either nothing
or a dollar or something like that. Whether the opera was alto

gether happy with the conditions or not didn't matter, because there

it was. It seemed to me that the fund could be made use of, per
haps, to refurbish the .part of the house that is devoted to service
of refreshments, giving suitable credit to Mr. Brantman and going
ahead and dispensing the free soft drinks.

In any event, the opera administration has had discussions with

representatives of Mr. Brantman's estate to see if some practical
way of handling the bequest couldn't be worked out. I haven't par
ticipated in those directly. I have consulted with the opera people
about it. And it still pends . Not the greatest issue in the world,
but a curious and interesting thing, an example of the kind of

unusual question that can arise in the course of the opera's
affairs. I have omitted to mention that perhaps one of the rewards
of the function that I have been performing for the opera is that a
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certain amount of local renown goes along with it. Like everyone
else, I enjoy some of that.

Yes, your name is in the paper here.

Yes. So my relationship with the opera continues, continues to be

enjoyable, continues to be very satisfying.

Boy Scouts of America

Hicke: What about other pro bono publico activity?

Kaapcke: I might mention a couple of other things that I have done in these
latter years. A few years ago it was suggested to me that I par
ticipate an the fund-raising activities on behalf of the Boy Scouts
of America. I took that on with some misgivings. I didn't know how
effective I would really be. I don't consider that I am talented in
the way of raising money. But anyway, I thought I would have a

whirl at it. To my surprise and pleasure, I was able to do some

fairly effective work for the Boy Scouts in that behalf. Nothing of

major proportions; I wasn't raising millions of dollars or anything,
but they have a need for people that can help raise money in more
modest amounts and I was able to produce some results there. I

stuck with it for three years or so, and have helped lately. During
this year I gave them some support, not as chairman of the drive,
but just helping out along the way, and I found some great satisfac
tion in that.

I recall my own Boy Scout experience as a youth in Eastern

Oregon, which was great. Of course, in that setting, the Boy Scout

program was perhaps more fitted to the surroundings than almost any
where. Because there we were in a town nestled in the mountains,
and five minutes out the back door and you were up on a little moun
tain stream making camp and catching fish and having badly cooked
fish for supper, but they tasted like the most wonderful things in
the world. All of that just fit right in the Boy Scout thing. And
all of that I brought back to mind when I took over this assignment
for the Boy Scouts. I have three plaques here on the wall attesting
to my sterling efforts on behalf of the Boy Scouts, and they're fun
to have.
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University of Oregon Activities

Kaapcke: In the pro bono line also, I have for a long time been active on

behalf of the University of Oregon. I think I've said in the course

of these discussions that I have had a lifelong gratitude toward the

University of Oregon. I came to the university as a green kid from

the hills of Eastern Oregon and they turned me out a professional
man. That I have carried with me over all the years since.

Anyway, a long time ago -- I would just guess at twenty years,

maybe more -- I became a trustee of the University of Oregon Founda
tion. One of my functions was to give money and the other was to

help raise money, and at least in a modest way I have done that ever

since. I am still a trustee: trustee emeritus, now. For quite a

while I was quite active. I went to up to Eugene a lot, partici
pated in a lot of deliberations, meetings, and activities. But

lately I haven't gone up there so often. I guess I mentioned before
that I got terribly weary of traveling after years of it, and I try
to stay out of airplanes on all possible occasions except vacation
travel to Europe.

But I continue as a trustee emeritus. I continue to function
in a small way. Usually, and I think I mentioned this, once a year
the president of the university comes to the Bay Area to meet with

alumni, and I host a luncheon for him. I also make modest contribu
tions from year to year. I also served on the Board of Visitors of

the law school for several years and was the chairman of that group
for one year. Have I talked about that?

Hicke: Well, you did talk about the luncheon, but you haven't talked about

the Board of Visitors at all.

Kaapcke: That's worth some mention. I was delighted with that assignment,
because I really had quite a love for the law school. It is a dif

ferent institution than it was when I was there. Of course, they
are in what we would have considered when I was in school a grand,
new building -- not all that new now, but new by my standards of

nearly fifty years ago. It's funny, I entered law school in 1936,
so actually it's fifty years since I entered law school. The

faculty has all changed of course.

I found membership on the Board of Visitors both heartwarming
and also a somewhat wry experience. Altogether, I am glad I did it.

Altogether, I enjoyed it, and I think I did some good. I was really

quite startled, though, at the attitude of many of the students.

Part of the times, I guess. When we were in school --of course, it

was a smaller school then -- it was all kind of a friendly, coopera
tive situation. A few of us studied together. We all tried to help
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each other. We had our little sessions where we tried to talk

things over and work out problems, and the ones who had grasped the

point more readily than others tried to pass on their understanding
of it.

Let me back up a little. One of the things the Board of Visi
tors did was to meet with a group of students and seek their ideas
and suggestions and thoughts about the way the place was run, filter
them through and try to work out adaptations of the more extravagant
or quixotic suggestions and pass them along to the faculty with
whatever recommendations we thought were appropriate.

One day, one of the students who was participating in that

meeting -- seemed like a bright sort of guy -- said he thought one

thing the school ought to do was to provide a fund to pay those stu
dents who undertook to tutor others who were finding it hard going.
That shocked me. It worse than shocked me, I resented it, because I

recalled what I have just referred to: that we all tried to help
each other along. Here is this kid saying, "I want to be paid to do
that .

"

So I said to him, "Wait a minute now. My recollections are
that there used to be a considerable amount of what you call

tutoring going on in an informal way. No one ever thought of asking
to be paid. We were all friends. We wanted to see our friends get
through. Isn't that done today?" "Oh no," he said, "Oh no, no, no,
this is too highly competitive an atmosphere. No, no, we wouldn't
do that." And I resented it the more. I've forgotten whether we

passed that suggestion on to the faculty. If we did it certainly
was with my recommendation that it be denied, because I thought that

represented a narrow and grasping and greedy view that I couldn't
subscribe to at all.

My reactions were warped somewhat. I was able to straighten
them out, but they were warped somewhat by this. In the initial few
sessions that I participated in with these students, I was repeat
edly disturbed by what seemed to me their antagonistic and bellicose
attitude. It seemed to be quite generally voiced by the students
toward the law school and its faculty. Now we had our dissatisfac
tions when we were in school. We didn't think every one of the

faculty was marvelous. We thought there were things wrong with the

way the place was run.

On the other hand, we didn't think we were there to help run it
either. We thought we were there to learn what we could, and to the
extent that maybe one or another of the faculty wasn't teaching
quite the way the way we thought they should, or they weren't evalu

ating us quite the way we thought they ought to, well, that was just
one of the conditions of life that we had to adapt to. These kids
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acted as though they were trying to grab the controls. And, again,
I resented that.

The antagonism, though, was the thing that puzzled me. And
then I found out. One day a young lady stopped me in the hall. I

found out from her that the students we were meeting were not
selected with some generality from the student body of the law

school at large. They were all representatives of an organization
called the Student Bar Association. On the face of it, that sounds
reasonable enough. Sounds like a nice idea for the students to have
what they call a Student Bar Association, and who better to speak
for the students than these people from that organization? Well,
this young lady said to me, "I would just like to say to you- that I

hope you don't think all of us here at the law school have the atti
tude that those Student Bar Association people do."

I don't know what led her to talk to me. I guess she was con
cerned that maybe the Board of Visitors was getting a very distorted

picture of what the attitude of the students was. And, boy were we
ever! She was the editor of the law review that year, certainly one
who would be qualified to speak on the subject. She and I engaged
in conversation, and I came to find out that the Student Bar Asso
ciation in general -- not all of them, of course -- was a collection
of malcontents and misfits. Harsh language, but true. To the point
that when one of my sons went up to the University of Oregon to go
to law school, I told him that I thought he ought to give the Stu
dent Bar Association a very wide berth. When he came back after his
first term up there, he said, "You needn't have warned me. I found
out."

Anyway, after learning what I did, prompted by the things this

young woman had told me, next year I was chairman of the Board of
Visitors. I decided that I was not going to stick to that Student
Bar Association thing anymore, that I wanted a cross -section of the
students. So, by what process of selection I am not sure, I

arranged that a cross -section be represented. Then I wrote a letter
to the then-president of the Student Bar Association. I tried very
hard to make it a gracious and friendly letter, saying that having
newly become chairman of the Board of Visitors, I wanted to make a

new effort to be sure that a full range of views from among the stu
dents was presented to the Board of Visitors, and so I was inviting
a cross-section of students to attend. That we certainly wanted to
continue hearing from the officers of the Student Bar Association.
We would welcome their participation. But I wanted him to know
about the new format. All of my efforts at grace and decency were

wasted, because I got no answer to my letter. On that occasion we
were boycotted by the Student Bar Association. None of them showed

up at all.
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Well, taken altogether, my experience with the Board of

Visitors was interesting, enjoyable, and I think constructive. But
this aspect of it certainly was a bitter cup of tea and did nothing
to instill in me admiration for a segment of the law school student

body.

Hicke: Did they represent a significant segment of the student body?

Kaapcke: No, they represented a collection of misfits and malcontents, as I

have said. But I wouldn't have known that when I first walked in
there. This was only part of the student body at large. Now I have
continued to support the law school. I wasn't going to let a thing
like that derail my interest in the law school, especially once I

found out that it was only a particular segment speaking. I con
tinue to give them money and to participate in some degree in their
activities. But I can't help referring to this, what to me was a

substantial disappointment or letdown.

On a happier note -- and this is quite fortuitously timely -- I

got a letter within a couple of weeks from the current chairman of
the Board of Visitors, dated July 1. I will give you this, if you'd
like to include it in your notes. Toot my own horn while I can.

[laughter] [reading letter]

Dear Mr. Kaapcke:

At its last meeting the Board of Visitors of the University of

Oregon School of Law unanimously passed a resolution awarding
to you the Board of Visitors Award of Merit for your distin

guished and dedicated support to the law school. [And more in

that vein] Those members of the Board of Visitors who were
fortunate enough to serve with you [How do you like that?] have
stressed that you were extremely supportive and that your par
ticipation was always meaningful. Further, they made it clear
that you maintained a constant concern for the well-being of
the students but yet were committed to the need of maintaining
a quality law school. Both Dean Gene Scoles and Dean Chapin
Clark [they were the deans in their time at the law school]
said that you paid attention to priorities, fostered an

exchange of views between faculty, board members, and students,
and were always willing to listen to all viewpoints. It was
said by all with whom I spoke that you were a fair man. No
finer compliment exists.

I liked it, I liked it. Oh, that letter doesn't refer to it, but as

part of that award I got a most magnificant silver bowl, really a

work of art, engraved to show, "Award of merit, 1986," and so forth.

Hicke: Can I keep this temporarily?
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Kaapcke: Yes, sure, sure. It's a very heart-warming thing. I also got notes
and letters at the same time from a number of other people who are
or have been members of the Board of Visitors giving me their per
sonal felicitations upon my receiving the award, and I received a

letter -- I will give you a copy of this too -- from the newly --

fl

-- appointed dean of the law school congratulating me upon that
award and making some other comments about my activities in behalf
of the law school. I'm really proud of the first letter and the

award, and of this from the new dean.

Hicke: A job well done.

Kaapcke: So they say. Now and again you get most welcome recognition for
some of these efforts.

I guess I've done some other things that were of pro bono char

acter, but those are the major ones, and I've been happy to mention
them.

Oh. I didn't mention, though, that I also have a plaque here
on the wall. [goes to plaque] Let's see what it says. [reads
plaque] A plaque stated to be in recognition of my services to the

University of Oregon Development Fund, now renamed the University of

Oregon Foundation.

Hicke: Is that the center one?

Kaapcke: Yes, that's the center one. So I've got a few little, not medals,
but, what would you call them?

Hicke: It's certainly recognition of your efforts on behalf of the commu

nity.

Kaapcke: Yes, and all of it very pleasing to me.
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VII LAW FIRM MANAGEMENT

[Interview continued: August 1, 1986]##

Evolution of Management at PM&S

Hicke: I think maybe we could just start out this morning by talking about

your becoming chairman of the firm in 1977, and perhaps you can go
on and talk about law firm management and its various aspects .

Kaapcke: All right. Let me just recount a brief history to this extent.

When I first signed on with PM&S, Felix Smith was the senior

partner. We didn't think in terms of chairman at that time, perhaps
that bespeaks that the law firm administration was much more auto
cratic in those days than it is now. [chuckles] A term like

chairman, you know, is a bureaucratic concept that comes with

bureaucracy, and in the old days Felix Smith ran the joint, that's
all there was to it. [both laugh]

Hicke: That's an interesting point.

Kaapcke: When Felix Smith was the senior partner, I don't recall that there
was a formal management committee or an executive committee. There
could well have been and I wouldn't have been aware of it as a very
new lawyer. You see, the number of partners at the time was quite
small. It was an easy thing for the whole partnership to get
together and have lunch and talk things over, and I think they did

quite regularly, once a week or something like that.

Hicke: And then Mr. Smith probably made the final decisions?

Kaapcke: Yes. Or discussed things with the group. It was very easy of

access, and informality no doubt was the order of the day. Although
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I have no doubt, too, that, with due regard to the sensibilities of

the others, Felix Smith really ran the place.

Now Marshall Madison was a very, very strong person and had

obviously a position of great importance within the law firm. So I

would assume that Felix Smith saw to it that the occasion didn't

arise where he had to override Marshall Madison; good sense would

tell you that. Felix Smith died, I think in 1947, and Marshall

Madison became the senior partner and also became the general
counsel of Standard of California.

At some time during Madison's tenure, I can't say when, he did

have a formal Management Committee; I wouldn't be able to say who

the members are now, but the firm began to pick up numbers, and the

readiness of consultation with the partners as a group became less

feasible.

Marshall Madison did then inaugurate an Executive Committee or Man

agement Committee, which continued throughout his time as senior

partner and general counsel of Standard of California. Its numbers

were small. I can't say how many there were, but it was a small

committee. I can't tell you, either, what the principle of selec

tion was. I think Madison selected those people that he thought
would be helpful to him, and they changed from time to time, of

course.

Then when Marshall Madison retired as an active partner, John

Sutro became the senior partner and continued as such for quite a

long stretch. The Management or Executive Committee continued in

essentially the same proportions as it had been during Madison's

time. Once again, the principle of selection was not apparent to

the eye, nor was I consulted about the selection, so I can't say
what it was. In a jocular way, some of us used to say that he

appointed to the Executive Committee or the Management Committee,
whichever it was styled, those of the partners who he thought might
be inclined to oppose him on one issue or another and [chuckles]
neutralized them by putting them on the Executive Committee. [both

laugh] I can't vouch for that at all; it was just a joke that we

used to pass around once in a while.

Hicke: That's the Louis XlVth theory. [chuckle]

Kaapcke: Right, right. The Louis XlVth role would befit Mr. Sutro.
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Then when John Sutro retired as the senior partner -- as the senior

partner he had not been the general counsel of Standard of
California -- Turner McBaine became the senior partner, and the
function of general counsel of Standard of California was again
reunited in the office as Turner held it. During Mr. Sutro 's --

shall I say "reign"? as senior partner, Francis Kirkham was the gen
eral counsel of Standard of California; then the two offices came

together again with Turner McBaine.

Turner McBaine continued in that role until the end of 1976.

Again under Turner's aegis there was a governing committee. Again
its numbers were small, and once again, the principle of selection
was one not discernible to the eye of perhaps anyone but himself.

Chairman of the Firm, 1977-1980

Decision-Making

Kaapcke: So we came to the end of 1976. At that time there were six of us

partners who were of equal rank in the firm. We were not quite of

equal seniority. Al Brown and I, in terms of time as members of the

firm, were the most senior in time; we became partners in 1951.

There were four others who were of equal rank with us, but had come
in a little bit after us. They were Jim Michael, Jack Bates, Dick

MacLaury, and Frank Roberts.

There was quite a bit of soul searching and discussion that
took place in the latter part of 1976 as to what the administrative
and management structure of the firm should be thereafter. Until
that time, the person who held the office of senior partner had,

again I'll use the term "reigned" which isn't far from the mark, in
a sort of feudal sense. I stop short of saying that there's an

analogy to the divine right of kings. [both laugh] But the senior

partner was the senior partner, and the concept essentially was --

shall I say? -- kind of a princely thing. However he was selected,
why, once selected he was the kingpin, and there was no doubt about
that.

We came toward the beginning of 1977, however, in a somewhat

disparate posture. First off, I think there was some feeling, cer

tainly among the six most senior people that I've just mentioned,
that the time had really gone by in which that feudal or princely
concept of the office could continue. No longer was the senior

partner one of the hereditary nobility. Turner McBaine was not part
of that old-time group either, but still some of the princely
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attributes of the office stuck to him as he went along. But this

group of six, I think, felt that there was enough of that.

I wish I could tell you that the devising of the Senior Com

mittee and the selection of a chairman of that committee and also

chairman of the Management Committee, chairman of the firm if you
will, had been governed by some profound analysis. I can't tell you
that at all. No doubt it was the right thing to do, but it was

groped toward, rather than being based on deep thinking and close

analysis. There was a very strong element of something as basic and

as human as this: here were six of us with equal rank, we're sit

ting around in the circle looking at each other, and each guy is

thinking, "Which of these fellows do I want to take over the prin
cipal position, and what shall be the reach of his authority? What
kinds of consultation should we make him engage in?" Not all of the

six wanted to be the head man, but I think all of the six weren't

quite sure who they did want or under what terms. Certainly they
didn't want a continuation of what in an excessively poetic way I've

referred to as the princely regime.

So the mechanism of the Senior Committee was hit upon. I can't

remember now whose idea it was. I think it just evolved out of a

few discussions.

Was there any precedent for this in any other law firm that you knew
about?

Not that we were aware of. Certainly we didn't consult or refer to

precedent. We were just trying to fashion something that would fit

our situation at the time. We had then and there continued to be a

Management Committee. Then this Senior Committee was engrafted on

top of that or interposed between that committee and the person who

was selected as chairman. I guess it was a way for each of the six

to keep his eye on the others of the six [laughs] and be sure that

each of the six was in on the important decisions.

There was no formal charter drawn up. We all had a kind of

general understanding of how we thought it ought to work, and we

made it work in that way. It was formalized to the extent that pro
vision was made for a Senior Committee in the partnership agreement,
and those functions that it specifically should carry out were
defined. It was empowered generally with the responsiblity for and

the authority to administer the firm, working with the chairman.

The chairman of the Senior Committee was defined also to be the

chairman of the Management Committee. But then-, in a not-well-

defined way, it was left to the Senior Committee to delegate to the

Management Committee a good deal of the continuing day-to-day admin

istration of the firm.
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It probably was a good idea even though, as I've said, it

wasn't based on anything profound, it was groped toward. It worked
for its time. We made it work. I think, again in a rather ill-
defined and not-clearly-thought-out way, it was a move toward the
democratization of the firm's administration; instead of one single
man at the head, there was this group of six at the head.

As a transitional thing, it probably was a good idea and it did

work, with some shortcomings. I don't think that it was so designed
as to endure for the ages, and it did not. One of the problems of
the Senior Committee was this: you see, a bunch of lawyers want to
be in on everything that goes on that concerns them. We found
rather soon that the Management Committee, which was composed of a

group of responsible partners of the firm -- not having the sen

iority of the Senior Committee but nonetheless strong and respon
sible partners -- we found that they really resented the fact there
was a Senior Committee. Because whatever the Senior Committee

thought about or said or did, they weren't in on, and therefore
there was a tendency toward hostility about it. After the Senior
Committee had arrived at some conclusions, then we always had a sig
nificant problem of diplomacy in order to put those ideas across
without provoking objection from the members of the Management
Committee.

The members of the Management Committee wanted to assume the

right to review, oversee, and if necessary revoke decisions by the
Senior Committee. The Senior Committee was equally determined that
if we had made a decision, the decision was made, and while we
wanted to consult with the Management Committee and keep them

closely informed, we didn't conceive nor concede that they had any
right of veto. -So there was a continuing friction from that source.
Not serious friction. I'm not talking about ruptures in the firm or

anything of the kind, but just abraded feelings from time to time

arising from that source.

Hicke: Was there any thought about the amount of time that was being spent
on administration and management?

Kaapcke: No, because we really didn't spend that much time at it. Let me
back up just a minute. Once the concept of the Senior Committee had
been arrived at and adopted, then the question became who should be
chairman. We dropped the concept of senior partner by a process
that I couldn't hope to recreate in my own mind. I was accepted --

let's put it that way -- to fill that role. I wanted the job. Jack
Bates also wanted the job. Maybe some of the others did, although
they didn't make as strong a pitch for it as either Bates or I did.
As far as Jack and I were concerned, we kind of worked it out on the
basis that I would take the job for a while and then there 'd be time
left -- because I'm older than he in years -- for him to have the

job. That all worked out in a friendly enough way.
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So here I was as the chairman, and it fell to me to go at the

problems of the firm in an organized way: identify those problems,
pick out those that I thought needed attention, devise recommenda
tions as to how they be handled, then review those things, both
after their formation and in their formation with the Senior Com
mittee and, depending upon the nature of the thing, with the Manage
ment Committee. But it rested with the chairman to do most of the
work that would consume time.

The Senior Committee could be called together at not-too-

frequent intervals for an hour or so, and that was that. The Man

agement Committee held more regular meetings. The Senior Commit
tee's meetings weren't on any specified timetable, they were called

together as occasion called fox it. So there wasn't a lot of waste

time, if any waste time, and indeed the Senior Committee really
served a useful function during that period.

I do recall one occasion -- I can't tell you which year it

was -- but the question came up, as usual, of who should be new

partners in the firm. Under the partnership agreement, that was a

decision that was vested in the Senior Committee. Of course, the
Senior Committee had had charge of the drafting of the partnership
agreement [chuckles], so no wonder that was in there. At any rate
that was specifically assigned to the Senior Committee, and on what
ever occasion it was, we went at it, and we decided who should come
in. Then at a following meeting of the Management Committee, we

presented our conclusions.

Well, what do you know? The Management Committee wanted to
start all over again, go right back to ground zero and start talking
about it and arguing back and forth, this guy or that guy? or "Why
not this fellow?" or "Who said he should come in?" The Senior Com
mittee thought there was no sense to that. We'd been all over that,
we'd presented our conclusions, and the conclusions were ours to
make.

That was a very touchy occasion in the administration of the
firm. It illustrates what I've said about the existence of these
two committees being a source of some abrasions from time to time.
Once again, nothing serious. We got over that issue in good spirit
and in the end with good feeling all around, but it took some diplo
macy to do it .

Did that only happen one year?

Oh, I recall that particular occasion as an illustration. I think
that's about the only time when the question of new partners became
one of these touchy issues. There were other things too, without my
recalling them all now. As the chairman, it fell to my lot to
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exercise diplomacy, first among the six, secondly [laughs] as

between the six and the Management Committee, and in that behalf all
of the six weren't always helpful. [laughs] And then of course
with the partnership at large, once the Senior Committe and the Man

agement Committee had concluded whatever their respective delibera
tions were.

Well, it was novel. It was interesting. The problem was to
make it work, which I'm proud to say I think I was able to do; not
without help. You see, you've got all these prima donnas all over
the place, and to get things done, and at the same time not have

people going around with their fur ruffled all the time, is quite a

little chore. Maybe you could do either one separately: you could

get things done if you were prepared to try some kind of a "crunch
'em" style of football; you'd have nothing but ruffled fur. Or you
could concentrate on keeping fur unruffled and maybe not get any
thing done. But to get both objectives carried out required thought
and attention and some little measure of self-control [chuckles],
needless to say.

Hicke: Did that occupy you pretty much full time?

Kaapcke: No. I've never talked about it, but I made a great point to myself
that I thought that the chairman ought to continue to be a working
partner. I wanted to be a working partner. I had no taste whatever
for giving up the active practice of law and just devoting myself to
the firm's administration, or even doing that in preponderant part.
It was a matter of pride in the first place; in the second place, I

enjoyed law practice; and in third place, I thought it ought to be
done as a matter of principle to the firm.

A senior partner, or the chairman, ought to be a working
partner actively involved in law practice in order, as I saw it, to
do his job right. I tried to maintain a number of billable hours,
as we conceive of it in a firm like this, equal to about 70 percent
of a full load. It took some scrambling. It was taxing. But it

was a point of pride with me, and I worked rather hard at that.
Since I stepped aside as the chairman, I think others have sort of
redefined that objective and no doubt more sensibly; that may have
been too high a level for one to try to maintain. It was fairly
hectic. However, all I can say in retrospect is that I preferred it
that way to some other way, and I enjoyed it, and I just really
didn't want to get out of the law practice. As my whole discussion
with you has indicated, I like law practice; I found it exciting and
I wanted to still be a part of it.

Now I've got a little confessing to do. And that confession is
this: when I became chairman I made a decision that I have to say
was a mistake. The mistake was not too long in becoming apparent.
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It was this: that I had some well-intentioned but impractical

concept that a large law firm could be run as a democracy, not quite
on a one-man-one-vote basis, but based on broad participation of the

partners as a whole.

I was wrong. That won't work. It didn't work. Whether it

would work in another law firm with some different number of part

ners, I don't know -- some lesser number of partners, I should say,
because with as many partners as we have, there's simply no way that

you can run it as a democracy. During those days I began to look

back on the way things had been handled in the days of Felix Smith

and Marshall Madison and to think that the best management of a law

firm probably is benevolent despotism. [strong chuckle] I insist

on "benevolent," but "despotism" isn't far from the mark.

You see, by education, training, and lifetime experience, law

yers are issue oriented. A large part of the function of being a

lawyer is identifying issues. Further, having identified issues,

lawyers never, never, ever want to let go of them. They may want to

press them harder, or less hard, but even if they're not going to

press them very hard, if at all, they want to reserve them. They
don't ever want to give them up, because some time they may be able

to trade some issue that they've reserved for some other quid pro

quo. One reason why a lot of legal briefs are lousy is that many

lawyers won't drop any issue, however minor, and insist on holding
onto them and pressing them. Now I'm not criticizing the kinds of

briefs that are written at Pillsbury, Madison & Sutro. I think that

a superb job is done here.

Certainly, those of our lawyers who specialize in appellate practice
are extremely skillful at featuring and arguing the strong issues

and not getting tangled up by trying to hang onto these smaller

things .

Nonetheless, in a lawyer's approach to law practice in general,
and even to the administration of a law firm, lawyers are issue ori

ented. You can't get decisions made that way if you get a lot of

people involved in it; among a smaller number of people, the thing
is manageable. But if you're talking about a large partnership -- I

don't know how many partners we've got these days, something in

excess of 100; not quite so many when I was chairman, but a lot of

them anyway -- to take problems of the firm to the group as a whole
is to immobilize yourself.* Because everybody sees some issue.

There were 130 partners in the firm as of September 1986.
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"Well, I want to consider that," "Well, I want to reserve judgment
on that," and all this kind of thing. Meantime you've got some damn

thing in front of you that's got to be decided, and you've got to

get on with it. So that's what's wrong with democracy in a law

firm; that's why it won't work.

If benevolent despotism has faded into the past, as I guess it

has, then you really do need to have a very centralized administra
tion and decision-making power. You've got to be able to get on
with it without waiting for everybody in the place to "think it

over" and "to reserve judgement on that." Perhaps I should have
been aware of that, should have foreseen it, but I didn't. So I

went into this democracy kick of mine and very soon saw that it was
not the way to do it. Maybe you don't want a benevolent despotism,
but you've got to have something of an autocracy, an oligarchy if

nothing else.

Distributions

Kaapcke: Let's see if I can illustrate what I've been talking about. Yes, I

recall on one occasion I thought we ought to do something about the

ordering of the distributions that we made among the partners of the
firm's earnings. Our fee payments tended to come in in lumps during
the course o.f the year. We'd go along: in January a lot of money
was coming in, February was pretty thin, March pretty thin, April
maybe a bulge again, May and June kind of thin, July a bulge again,
and so forth during the year. The trouble with that was that when
our partners got a large distribution, they'd rush out with it, and
some guy would buy a lot of municipal bonds, and some other guy
would buy some stocks, and somebody else would buy a Porsche, and

somebody else would pay off a hunk of his mortgage. All good things
for people to do, except maybe the Porsche. [chuckles]

Anyhow, comes February and there's a very small distribution.

Everybody's groaning and moaning, they're out of cash, nobody's got
any money, "What's going on? We're not getting a distribution," and
so forth. Meantime, everybody has made a mental calculation: if
he'd collected a certain sum of money in January, a pretty healthy
sum of money, he mentally multiplied that by twelve, and that's now
his new annual scale of earnings and, perhaps quite unformulated
even in his own mind, his expectations about his scale of living
have moved up toward that level.

Not so. That wasn't his annual rate of earnings at all,
because February and March were going to be thin, May and June were

going to be thin, et cetera, et cetera. I saw that those things
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were difficult, and I thought it'd be well if we could even out the

distributions during the year, so that people knew what they could

count on and didn't get these impulses toward disposing of their

money during the strong months and winding up short in the other

months. Historically, of course, it had been left to everyone to

manage his own affairs and to invest the money that had come in in

whatever way he thought was right for him.

I presented that problem to the partnership as a whole and said

it seemed to me that the firm should undertake to even out the peaks
and the valleys by holding something back in the flush months and

investing it. We would have something available in the lean months,
and everybody could expect a more dependable and regular flow of

income. "But," I said, "That's a question on which partners' views

may differ." Somebody may say, "I don't want the firm investing

money for me; I'd rather do it myself. I prefer that the money be

distributed as it comes in and let me worry about investing it or

spending it or whatever I want to do." A perfectly legitimate point
of view, but the existence of that, as one of two valid points of

view, is what caused me to take it to the firm as a whole.

Well, you never saw such agonizing, you never saw such chewing
the rug, and you never saw such discussion. Some guy up in the back

of the room pops off, and some guy in the forward part of the room

sounds off, and some guy in some other part of the room's got some

thing to say. Then you begin pushing for the fact that we've got to

reach a conclusion about this: "Well, I'd like to reserve judgment
on that," "Well, I'd like to consider that," and so forth. Here it

is: this clutching at issues again.

I think I dropped it, because having taken it to the firm as a

whole, it was not really seemly to then say, "I'm going to do it

this way. I wasn't able to get a decision from these guys, so we'll

just do it without a decision." So I dropped it.

Sometime later, it was just done without further discussion
with the firm as a whole. Never a ripple! The decision was made,

everybody went along with it, probably wasn't even aware that a

decision had been made and something had been changed. It's another

illustration of why, in my view, democracy won't work in a large law

firm. Whether it's in one person or six people or twelve or what

ever, you've simply got to have a strong, centralized, decision-

making authority.

Some firms carry that to what today, I guess, would be consid

ered extreme. There are some firms whose senior partner or

chairman, however he may be styled, has almost unlimited authority
to do any darn thing he wants to do. I don't see how that would

work, because it's really out of tune with the whole trend of the
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times. I think that overdoes the concept, but short of that, you do
need a strong central authority.

An interesting anology that has occurred to me about the Senior
Committee is this: in a way, the formation of the Senior Committee
was a Magna Carta, but in the same way as the original Magna Carta
was a liberalization of the former governmental structure. Magna
Carta wasn't a charter of freedom for the English as a whole. The
commoners were strictly left out in the cold to shiver or freeze or
starve as they had been before. Magna Carta was a charter of
freedom for the barons. [chuckles] There's some anology between
that and the Senior Committee, you see, although the baronial aspect
is overstated. We did attempt to administer by consensus. Maybe
King John's barons did too, for all I know. [both laugh]

Maybe I'm carrying on too much on this subject, but the lesson
was a rude enough shock to me that my mind has returned to it from
time to time over the years since then.

Partners' Conference

Kaapcke: I'll give you another example.

Hicke: Please do.

Kaapcke: At one point during my first year as the chairman, I conceived of

having a PM&S partners' conference, which all of the partners should
be invited to attend, expected to attend, and at which several

important matters awaiting determination should be presented. Not

necessarily a vote cast, but the effort made to develop a consensus
as to their solution, and at which indeed partners should be invited
to speak on subjects of some import that were on their minds. We
did. On a Saturday morning, we arranged comfortable quarters, set

up microphones, and the Senior Committee were at a table here and
the partners around the room at tables of maybe eight to ten apiece,
not any U-shaped table arrangement with a head table and all that,
but a little more graceful arrangement than that.

So there we all were, and I made some initial presentation, put
some subjects on the floor. The scheme was, by the way, to have
this conference during morning hours and then, at some suitable
time, adjourn for lunch and everybody relax and have a good time.

That was one of the most trying days that I ever spent.
Because the amount of pulling and hauling and verbal shoving and

disputation and contention and the like that went on was shocking to
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me. Not only shocking, but the need to get through the day having

brought the temper of the situation back to one of peace and equi
table feeling was an enormous effort. At the end of the session I

was mentally, spiritually, and physically exhausted, and even then

people were coming up to me to continue banging my ear.

Fortunately, I had had some inkling before the meeting actually
took place that various partners were going to take various posi
tions, advocate various things, and so I was able to deal with that

in a way that turned those things aside, rather than let them become

a matter of open breach.

One way in which I dealt with those things was toward the close

of the morning, I called upon Francis Kirkham and Jack Sutro. I'd

arranged for each of them to make some comments. I'd told them that

I was going to call on them, and I'd said, "I expect now that this

thing is going to be a somewhat turbulent and even disruptive
meeting, and I'm going to need somebody to pull us back together
into a feeling of unity." So I asked each of them if at the appro

priate time he would, according to the tenor of the discussion

during the morning, get up and say something. Each of them did.

Each of them did it superbly well, and I really give those two gen
tlemen the credit for this thing having been brought to a close in

good spirit and contentment.

But there were guys there who almost literally were trying to

elbow the management aside and step into their shoes; not stated in

that way, and perhaps not even in their own minds conceived in that

way, but things that were put forward and the way in which the

effort was made to get this idea or that idea or the other idea

accepted really amounted to that. It was a trying damn day.

Needless to say, I never did that again. Indeed, after my
first year as chairman, I tossed the whole concept of democracy
aside. I thought it was an abject failure, and I wanted no part of

it, no further part of it.

Again, I continued to make a substantial effort to administer

by consensus, not to jam things down peoples' throats, but to bring

things forward in a way that made them easy of acceptance by the

partners at large and avoided provoking fights and controversies. I

guess it worked. At least I reached the end of my time as chairman

without there having been a breach of any kind.

It's perhaps fair to say, in light of what I've just gone over

in perhaps too great length, that one of the basic functions and

most important functions of the chairman of a firm like this is to

keep the peace. It's been kept. It's still being kept, and that's
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a compliment to the firm at large. It certainly is a compliment to
the people who have taken over the management of the firm since I

stepped aside as the chairman.

Management Committee

Kaapcke: On the subject though, continuing, of administration, I think that

today's Management Committee is too big. Here, let me count them,

[counts]

Today's Management Committee has twenty members, and Gene

Richter, our administrator, is the secretary of the Management Com

mittee, so that makes twenty-one if you include him. Now that con
trasts with the situation that obtained when Marshall Madison had a

management committee, and Jack Sutro and Turner McBaine, as I've
earlier said, had management committees that were smaller. The
effort wasn't made to make them broadly representative of the firm
as a whole; this or that or another partner would be asked to sit
and did, but the number was no more than a generous handful. And so
it was when I became the chairman and continued for a short while.

There was, however, some dissatisfaction with that among the

partners as a whole, and I think legitimately enough. Now this

really is a part of a broadening of the base of administration and

decision-making of the firm, which has to go on within some limits.
There's no use being nostalgic about the "old days" and how they
used to run it and "Wasn't that great?" Whether you liked it or

not, there was going to be a broadening of the base, and there was.

There was some dissatisfaction with this essentially limited
number of members of the Management Committee. I can't say exactly
when it was, and I can't say whose idea it was, but at one meeting
of the Senior Committee we were struggling with that, and toward the
end of the meeting someone said, "The thing to do is to make the
head of each of our practice groups a member of the Management Com
mittee. That will give broad representation to the partners as a

whole." Structurally, it makes sense. "The Senior Committee can be
the senate, if you like, and this outfit, this other reconstituted

Management Committee, can be our house of representatives, and we'll
look to the head of each practice group to consult with and inform
the partners in his group about matters that are being decided by
the Management Committee and/or the Senior Committee."

Theoretically, it sounded like a great idea. So, in a kind of
a rush, without anyone really having thought about it, because we
were sick of talking about the problem by the time, this idea was
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put on the table -- sounds terrific, lots of precedent, you know,

government of the United States and all that --so "bang" everybody
voted in favor and we left the room. Now was that a profound
process of decision or was it not? I don't know. [quiet chuckle]
It was quick enough. It may have been profound, though, because we

were all conscious of these problems and looking for a solution, and

so it probably was an accurate reflection of the temper of the part

nership as a whole at the time. In that sense, it may have been a

profound decision.

Hicke: It might have been bubbling there under the surface for a while.

Kaapcke: Yes, yes.

On the other hand, it certainly hasn't worked out ideally.
Some of us, by the way, really were against that idea. I'm not sure

whether to say that I was against it or that I viewed it with mis

givings. I had misgivings. One or two other members of the Senior

Committee had also, the problem simply being size again. If you've
got a committee of twenty people, almost by definition it's too big
to work right. It's bound to misfire once in a while, and it's

bound to have squeaks and rattles and so on. It's too cumbersome,
that's all, just too damn cumbersome.

Cumbersome or no, it probably was inevitable. And in any case,
it's part of the institution now. There's no possible thought, I

think, of trying to undo it.

Hicke: Perhaps the disadvantage of being cumbersome is outweighed by cer

tain advantages that you gained.

Kaapcke: Oh, yes. It really is a structure, the mere statement of which is

much more congenial to people than having a more limited group who
are selected at the whim of some chairman or of some core group.
Whatever I've said about its inefficiencies is, in a way, mirrored
and vastly enlarged when you look at the Congress of the United
States. What can you hope to do with 535 congressmen, if that's

today's number? Well, it's easy to pose that question. What can

you hope to do with them? On a day-to-day basis one looks at what

goes on with sometimes a feeling approaching despair. I wouldn't

apply the term despair to Pillsbury, Madison & Sutro [quiet chuck

ling], but the analogy is there nonetheless.

Of course, one other problem we've encountered, rarely thank

the Lord, is that now and again someone, being of an ambitious

type -- and I guess all of the PM&S partners, not to mention the

associates, are ambitious, some more strongly aggressive about it

than others -- now and again somebody, even though he's not a head

of a practice group, thinks that anything less than being a member
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of the Management Committee isn't really compatible with his concept
of his importance in the firm and the world at large, and so he

begins to lobby and logroll to get appointed to the Management
Committee. Without my recalling specifics, I think that's been done

in one or two or three instances since I got off the Management Com

mittee, since I ceased to be chairman. I don't like that. I think
it's not right. It's not theoretically sound. It's an expediency.
It's a sop to the ego of some guy. Maybe there are times when you
have to throw sops to egos, but analytically it's wrong and there

ought to be a minimum of it, if there has to be any at all.

Another Experiment

Kaapcke: Here's another example of my disappointment with this democratic

process, as I unsoundly conceived it. I started out as soon as I

became the chairman with this: at each of the regularly scheduled
firm luncheons, luncheons attended by the partners at large, I

undertook to discuss the matters that had been considered and
decided by the Management Committee at its next preceding meeting.
Not just simply to announce what the issue was and what the decision

was, but to give some little background of what factors were

involved, and "Here's what we considered and here's what was
decided." I conceived of that as an information device. I thought
the information would be welcomed. It was a way of, again, engaging
in a democratic process without quite going to the point of putting
everything up to a vote of the group at large, which even I wasn't

starry-eyed enough to conceive would ever be an appropriate
mechanism.

And what do you know! That became a great source of grumbling
and dissatisfaction with the partners, of two kinds. One group
found it very irritating because it only served to remind them, at

repeated intervals, that they weren't on the Management Committee
and had no voice in these things, and "Gee, you know, I really ought
to have," and "I've got some ideas too, and nobody's getting the

advantage of my swell ideas."

The other element of it was quite different: it was a demand.
Demands! A couple of guys demanded that a complete account, in full

detail, of all discussions that had been had at the Management Com
mittee meetings should be reported to the group at large. This
first thing I didn't regard as too serious, at least for a while,
but as soon as this second thing came to the fore, at that moment I

ceased to report anymore to the group at large the deliberations and
decisions of the Management Committee, leaving it then to the mem
bers of the Management Committee to report in whatever way they



Hicke:

Kaapcke:

Hicke:

Kaapcke:

281

wanted to to the partners in their group. No more of this bringing
it up at an open luncheon of the partners as a whole.

Well, I learned a lot. Again, I guess I should have known
better. I should have foreseen these problems.

You were really experimenting with a new form of management.

Ah! But I didn't understand it. I was experimenting. I thought
this was the great new way, you see. I didn't really know what I

was tinkering with. And it didn't work.

But that's what happens when there's a great change,
work and some things don't.

Some things

Well, I was naive. That's all there is to it. I was naive. I

guess it was a good thing for my personal education and experience
that I should go through a thing like this. I must say that it sad

dened me, though. It really saddened me. Because here I was in all

bona fides doing the very best I could to have everything open and

available in the way. of information to the partners, and, gee, some

body was biting me in the ankle, and somebody else bit me on the

wrist, and somebody else was tugging at my coattails. It was a

chastening and saddening experience, and I've been sorry about it.

Well, I knocked that stuff off. During the remaining two years
that I served as chairman, I won't say that I went back to autoc

racy, but at least I got back as close to oligarchy as I could

[quiet chuckle] without its being obvious. I began to resort to and

depend heavily upon the Senior Committee, and in its role the Man

agement Committee, rather than trying to include the partners as a

whole. Well, I've beaten that subject enough.

Demise of the Senior Committee

[Interview continued: August 8, 1986 ]##

Hicke: We were talking last time about the firm management, so maybe we can

just pick up where we left off.

Kaapcke: I said earlier that while the Senior Committee structure was a new

thing that started when I started as chairman, I said that it

worked, it served a useful function. Having described the formation
of the Senior Committee, perhaps it'd be just as well that I

describe its demise.
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Let's see, at the end of 1979, when I was about to step aside

as chairman and Jack Bates was going to take on that function, the

question came up of continuing the Senior Committee or not. I was

quite strongly in favor of it by that time, because I'd found it a

real help to me in the administration of the firm's affairs. Oddly
enough, though, we were evenly split on the committee of six. I was

in favor of continuing it, Al Brown was also, and Jimmy Michael was

in favor of it. Bates was against it. I think Jack felt that he'd
be a little more hemmed in and circumscribed than he wanted to be if

he had a Senior Committee looking at him all the time. Frank
Roberts was against it, for what reason I don't know. Dick MacLaury
I don't think cared much one way or the other, but in the end his

view coincided with, or he threw in with Roberts and Bates. Now, we
were divided three to three. What to do?

Well, Brown and Jim Michael were about to become advisory part
ners at the end of the year. It was perfectly clear that all that
side of the issue had to do was wait, and [laughs] then they had me

three votes to one, you see. So at the end of that year the Senior
Committee was discontinued, and perhaps that was a good thing, too.

The question whether there should be such a thing depends on the
views of the people who are performing the various functions at the
time. There's nothing sacred about the structure in itself, and if

Jack Bates and the fellows that were going to be working closely
with him didn't feel they needed it, then okay, let them not have
it.

In addition to that, I've spoken of the fact that there was
some resentment on the part of the expanded Management Committee

against the very existence of a Senior Committee, so perhaps letting
it go by the board eliminated that irritant and, for that reason,
was a good thing.

The functions, however, of the Senior Committee didn't lapse
entirely back into the Management Committee in general, which by
then was quite large, as I've mentioned: twenty people or so, and

large enough to be in itself an administrative problem. I discussed
with Bates what I thought was a real need for a continuing function
that had been performed by the Senior Committee and that was in the
matter of evaluating the contributions of the many partners to the
firm and deciding what adjustments in the participation in the
firm's income might be appropriate: performance evaluation, if you
will, although that's really too circumscribed a term.

I proposed to Jack that the four most senior partners, the four

remaining of what had been the Senior Committee of six, should con
tinue to form a committee to perform that evaluation function with,
if Jack preferred, a couple of other people added. He agreed with

that, and he accepted that, and such a committee has continued.
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Today we have a committee called the Compensation Committee, which

performs precisely that function. Everyone who was formerly a

member of the Senior Committee is now an advisory partner, so its

makeup is wholly different in terms of the persons concerned, but

the concept and the function is still performed in that way.

Evaluating Performace

Kaapcke :

Hicke:

Kaapcke:

Hicke:

Kaapcke :

Hicke:

I've spoken of some disappointments that I had as the chairman.

Are you going to move away from the Compensation Committee now?

I had intended to, but let's stick with it if you like.

I just have one question, if you would like to comment on it. Dif

ferent law firms, especially large law firms, apparently reward

their partners in somewhat different ways. Perhaps you can comment

on what kinds of things Pillsbury, Madison & Sutro rewards or

stresses: for instance, seniority, or effort, or mere time

involved -- that kind of thing.

Well, certainly. I'm glad to give you at least my view of that, and

I think this will reflect what has been the practice of PM&S, not a .

practice that I initiated certainly. I think it's something that I

helped to refine and improve, and indeed I was just about to look in

that direction.

I've spoken of some of the disappointments I encountered as the

firm's chairman. I'll point to a couple of things that I thought
were successful.

Oh, let me interject. While I was talking about the Senior

Committee, I talked about three votes to three votes, or four votes
to one vote, or something like that. I must say that it's just
about universally true, in my recollection -- I don't recall that

there's ever been a time when a decision was made by or on behalf of

the firm that. was determined by an actual vote count. I've worked

very hard at staying away from that. The reason why is if you --

I'll use the word "degenerate" -- if you degenerate into counting
votes, then you degenerate into electioneering and that kind of pol

iticking, and "If you do this for me, I'll do that for you," and all

that kind of stuff, which I think is very, very undesirable prac
tice.

Are you talking about voting of the partnership as a whole?
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Kaapcke: Yes, or of committees. Either of the partnership as a whole or of

committees. I think that that kind of thing would be provocative of

tension, dissension, perhaps even degenerate into open breaches and

fights, you know. So, I stayed away from it and in that was really
no more than carrying on, I think, what had been a traditional prac
tice in the firm. Now that isn't to say that you don't try and try

very hard to assess the general feelings and temper of the partner
ship on one issue and another. The function really, as I saw it and

still see it, has been one of administrating by consensus. You try
to obtain in whatever way you can, by [hearty chuckle] osmosis, if

nothing else, what the broad sweep of feeling is among the partners
as a whole on the more significant issues, and then work things
around so that whatever you want to do can accommodate that basic

feeling. So you really do what the partnership wants done but
without this "narrow" -- again my word -- this narrow process of

counting one, two, three, four votes there, one, two, three, four,
five votes over here, and so forth.

Hicke: That's very helpful, because it's been hard for me to understand.

Partnerships are notably difficult to --

Kaapcke: To handle. And especially law partnerships, simply because of the
nature of lawyers. They are prima donnas, and each and every one of
them does have some concept that he was destined to lead, and

[chuckle] he wants to do it now. [both laugh] You wouldn't be,

perhaps, too effective a lawyer if you didn't have a fair shot of
that in your makeup.

On the subject of how firms go about evaluating partner perfor
mances: I am not a believer in structures and fixed systems and in

evaluating things in terms of numbers and running them through com

puters. Certainly not when you're dealing with people and with the
evaluation of people. That's a delusion. It's a flight from

reality, it really is, because it attempts to make very finite and

very certain, mathematically certain sometimes, something which is

just incapable of that degree of refinement. So you do the best you
can do, and it's a hard job, and it takes a lot of attention and

thought. It's the harder because it is to a significant extent

intangible, just evaluating the people as people in their totality
and trying to discern their strengths, and hopefully those will be

greater, and some weaknesses, and one hopes that they will be the

lesser, and then making your judgments accordingly. I think PM&S
still does it that way.

There are other law firms which have tried any variety of sys
tems. I don't recall any particular ones now, but I had an opportu
nity from time to time to ascertain what some of the other systems
were. Quite a few law firms do use systems that try to reduce to
numerical factors the various elements of a lawyer's contribution to
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a law firm -- so many points for bringing in business, so many
points for how many hours worked, so many points for the partner
responsible for billing a client, so many points for revenue brought
in -- and then all that is thrown into a hopper and comes out at the
end 102.5. Well, that's baloney. It's got to be baloney! To state
it is to describe it as baloney.

Let's talk about bringing in new business. Well, what about
the lawyer who is serving a client that's been a decades -long client
of the firm, which wants continuing cultivation and attention? So
he didn't bring in new business, but he sure worked very hard and

effectively at keeping a long-time valuable client, a client whose
continued use of the law firm is really of major importance.
Doesn't he get any points? If so, then why are we talking about

points in this context anyway? Because if you offset this against
that , what does it amount to?

As far as points for revenue brought in by somebody who's a

billing partner, even though he may not have done the work, how do

you put a number to that? Despite the fact that the bills he sends
out may be large and the money that comes in in response to those
bills may be large, what about the guys that are doing the work?
How come this fellow who sends out the bills is getting the credit?
So I just don't believe in any of that stuff, I really don't believe
in it.

Some law firms think they make it work, and I guess they do,
but I will bet you, I will bet you that they make it work in spite
of their own numbers. I'll bet they go through all that stuff like
an African witch doctor would go through his smoke and obeah exer
cises and then, having done that, they much more intangibly weigh
the people involved and come to their final conclusion. I can't

prove that; I've never sat in any of their meetings. But it stands
to reason they have to do that. If they don't, I don't see how they
make out. In any event, I'll say this: I'm just damn glad that
I've not been part of any law firm that tries to do things in that

way, because in addition to thinking it would not work, I would find
the process quite repugnant to me; I don't think I could accept it.

I have very, very strong feelings on that subject.

On the other hand, you've got to have some orderly and regular
way of going about this. One of things that I think I was able to

do as the chairman, successfully, was to bring about an orderly way
of handling this evaluation, both as to partnerships and the adjust
ment from time to time in the share of the revenues that each

enjoys; also in the evaluation of associates and how rapidly they
should be brought along, and then ultimately, whether they should be
admitted to the firm. I don't say that the ultimate judgments were
bad. I think the process was much looser before I tried to make
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some changes in it. And I did observe, from time to time, some

dispositions that were made that I thought were mistakes. The pro
cess was much looser and I thought not sufficiently well grounded in

well-informed assessment.

For example, let's take the question of the advancement of
associates and their ultimate admission to the law firm. It was

regular practice, and properly so, that either the chairman or
senior partner at the time, or perhaps he and one or two others whom
he picked to serve with him as a committee for the purpose, annually
would interview all of the partners, seek the comments of all of the

partners, about the several associates.

I found that there had crept into that an unfortunate habit

among the partners of commenting on the basis of things that they
weren't personally familiar with. Any given partner hated to say,
"Well, I don't know anything about this associate." "How come you
don't know? Aren't you part of the team around here?" A fellow
felt a little bit down-graded himself if he was too free with the

comment, "I haven't worked with him; I don't know." So most of the

partners, or many, would try to make some comment, even if it was

only based on rumor or hearsay. There was a surprising aggregation
of junk that came forward in that way.

Now I don't want to be understood to say that I criticize all
of the judgments that were made, but I thought it was a part of the

process that was an interference and an impediment even to listen to
that junk. So I undertook to arrange, indeed insist, that whoever
was interviewing the partners with respect to associates, or whoever
as a committee -- in our case it was the Senior Committee -- was

considering adjustments among the partners themselves, must only
speak of things that he knew of firsthand: no rumor, no "Jack said"
or "I heard" or "Some client told me" or some damn thing like that.
I had a phrase, yes, that any comments must be current, well-

informed, measured: that is, considered and weighed, not just pop
ping off about something on the basis of either temporary irritation
or some temporary glow of goodwill because day before yesterday
somebody had done a job that you thought well of. I thought we
should get a really measured observation based on reflection. It
had to be well informed, that is direct, firsthand information, had
to be measured, and it had to be current.

I've observed over the years that sometimes, for lack of any
thing better to say, some partner who was being asked about the
associates would say, "I haven't worked with him lately, but I

remember that such and such," and he'd refer to some damn thing that
had happened five years ago on which he was misinformed in the first

place. But every year this guy would keep throwing in that old
chestnut, and I was determined to get that out of the process. I
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think I did. It wasn't just "l", it was a collegia! thing. The

Senior Committee was a great help in this behalf.

Once you got these concepts before the partners and got their

attention to it, it was only elemental justice and good administra

tion, so there wasn't any resistance to it. But what was needed was

to focus upon it and to make people, not only those who were gath

ering and evaluating information but those who were called upon to

give it, make them focus on the fact that they must not act hastily
or based on poor information or not really well-evaluated informa

tion or old information. Everybody came along quite readily, but it

took someone to insist on our focusing on this, and I think that was

a successful element of what I was able to do as the chairman.

You'll see from my tone of voice [laughs] that this is some

thing I felt very strongly about, and I did, and I do, and I do

believe that to this day it's working better than it did before

because of that. I take some pride in that.

Hicke: Rightfully so.

The Committee System of Administration

Kaapcke: One of the topics suggested in your outline was the formation of the

firm's committee system of administration, and we do today have more

committees than we used to have, more formally organized. I think
that's a result of a couple of things. It's a result of size. With
size you have to do that. When you're smaller, the people who are

managing the firm are much more likely to have immediate and good
information about what's going on quite generally than when you get

bigger -- not only about the people but about everything that goes
on in the law firm. The bigger you get, though, the harder it is

for any one person or any group of people to have that kind of

information. Secondly, when the Management Committee became as

large as it did, it simply followed as the night the day that you
had to have subsidiary committees of smaller groups to tackle spe
cific undertakings in order to make it work. It's hard enough to

get a decision out of twenty people, let alone have a committee of

twenty people undertake some particular evaluation or operation of

some part of the firm's business. So I think the present committee

structure really had its seeds in the continuing and very substan
tial expansion of the firm and in the expansion of the Management
Committee that I've referred to earlier.

Today, without going into all the committees, we have in addi

tion to the Management Committee of some twenty people, an Executive
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Committee of five. I think the Executive Committee is provided for

in a general way in the partnership agreement, but I don't think
that the number of people is stipulated. That depends upon the
chairman and the few people who are most senior in the firm at the
time. The Management Committee is given the general authority to

manage the affairs of the firm, but specific authority to act on the

day-to-day administration and to make decisions in between meetings
of the Management Committee is delegated to the Executive Committee,
and so it should be; good sense would tell you that.

We have presently the Compensation Committee, which is the

group who evaluate the partners that I've described as being, at

least in part, a descendant of the old Senior Committee. We've got
an Associate Review Committee, which conducts in an orderly way the
kind of evaluation of the associates that I've spoken about and
which I tried to improve in the way that I've described. Then we've

got an Employment Committee, whose job it is to recruit new young
lawyers and to determine where the needs of the firm are for new

lawyers and to assign lawyers among the groups in that way.

[looking through a document] I see we've got some ten other
committees here, and I won't go into all of those. The other
committees serve much more narrowly addressed and finite functions
than the ones that I've just mentioned, which I guess are the pri
mary committees in the firm.

Recruiting

Kaapcke: In your outline, too, one of the points that you referred to was how
PM&S gets new associates into the firm. There's been quite a major,
if not revolutionary, change in that process since the time when I

was a young lawyer looking for a job. I have talked about the fact
that in those days, a young lawyer who wanted a job just went to
some community and started ringing doorbells. Whereas today we have
this committee that I've spoken of, and other firms do the same, and

quite regularly you go around to at least the principal law schools
in the country to seek out interviews with the most promising of the

coming crop of graduates . Have I spoken about that?

.

Hicke: No. I don't think so.

Kaapcke: The leading law firms in the country do send people to the principal
law schools in the country.

Hicke: Does PM&S concentrate on any particular schools?
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Kaapcke: Well, we've got to be selective. We can't cover them all but we

cover, I'm sure, most if not all of the Ivy League schools. We
cover the University of Michigan. I think this year for the first

time we interviewed at Cornell [University]. I'll interject that

just this week my nephew, son of my brother, who has lived for many
years in New York, has been visiting with us with his wife. He's

just out of Cornell law school and is going to work in the

Washington office of Sullivan & Cromwell in September. He graduated
first in his class at Cornell, which makes me [chuckles] a very
proud uncle. Well, he's been visiting with us, and he mentioned to

me, just during the last day day or two or three, that he thought
that this was the first year that PM&S had interviewed at Cornell.

We also interview, of course, at Stanford [University] and at

Cal [University of California] and at Hastings [College of Law] .

There's no specific effort to concentrate on Ivy League schools. As

a matter of fact, while I think among the community at large PM&S
would probably have a reputation, would be believed to seek out Ivy

League graduates, it really isn't true. We get a lot of graduates
from Hastings, many from UC, many from Stanford. We get them from

everyplace. Here I am, a product of the University of Oregon law

school, to be sure with the graduate year at Yale.

n
Hicke: You were just saying you had people from the University of Iowa and

various other places.

Kaapcke: Many other places. We can't try to send representatives to all of

the accredited law schools; that would be just too big a burden to

try to carry, but we do get a lot of drop-in trade, so to speak,

young people out of law school here, there, someplace else, who come
in and say they'd like to have a job. Fine, let's take a look at

them. We've gotten some real winners in that way. We've had people
from McGeorge Law School in Sacramento, which used to be entirely a

night law school but is now a part of the University of the Pacific.

We've had people from Golden Gate Law School, which now is quite a

full-blown law school here in town. I think it is a full-time law

school and has a night school element also. But years ago it was

entirely a night school. Anyway, we've had people from Golden Gate.

So PM&S doesn't draw any "snob lines," if you will. Anybody who
looks like a bright, promising young lawyer is welcome to be inter
viewed and is as eligible as some kid from Yale or Harvard or where
have you.
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Teaching Law

Kaapcke: Have I mentioned that I taught for some years at Golden Gate

[University] Law School?

Hicke: No.

Kaapcke: Well, I did, for five or six years, a long, long time ago now,
before I was a partner in the firm. Gerry Levin, who was then a

PM&S lawyer and later became a judge, served as a judge until he

died, had been teaching at Golden Gate and reached the point where
he felt too fully occupied to continue it. So he asked me if I

would be interested in taking over the assignment that he had. At
first I wasn't going to do it, I was working hard enough at PM&S,
but as I thought about it, I thought, "Here's a new kind of

activity, a new undertaking, and it just might do me some good and

maybe I'd better try it." [chuckles]

I remember I made the decision really sort of in the end on the

spur of the moment, although it'd been going through my mind for a

long time. I was on the train on the way from the East Bay to San

Francisco, coming in in the morning to go to work; the Key System
trains were running in those days. I was on the train coming in

about 8:30 in the morning and finally, with some severity, I said to

myself: "Oh, you dumb bunny, take the job; it'll probably be good
for you." And so I did. I came into the office and phoned right
then and said, "Yes, I'll take it." I must say in addition that the

PM&S pay scale in those days wasn't so grand but what the added

money from the teaching would be welcome. [laughs]

It did do me some good. It did me a lot of good in several

ways. This is really quite a digression from the subject that I was

on, but we'll get back to that.

Hicke: Well, what did you teach?

Kaapcke: j taught Contracts, I taught Personal Property, Trusts, Equity, Con

tracts, one or two others that I don't call to mind, and I learned a

lot of law out of it. I learned things that hadn't stuck to me too
well in law school, indeed some things that hadn't been covered in

law school.

You see, the curse of the law professor is that -- certainly my
own experience as a student will illustrate it -- the professor
spends a lot of the time, most of the time that's available during a

quarter or a semester, on a relatively limited part of the material
at the front of the book [hearty chuckle] ,

and then as the term is

drawing to a close, he just rushes like mad to finish the rest of
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the book. So there's a lot of stuff there in the back part of the

book that you didn't get too much exposure to. Certainly that was

true in my Contracts class in law school. So, when I taught Con

tracts, I found that there were all kinds of wonderful pieces of

learning that I had never known about at all. [both chuckle]

Hicke: [laughing] You had to go all the way through the book, didn't you?

Kaapcke: So I learned contract law in the course of preparing to teach that

course.

Another part of it, too, was most beneficial. At that time,
Golden Gate was just a night school.

Hicke: Are we talking about the '50s?

Kaapcke: Before that. Late '40s, yes.

The students who were going to school were going to school

because of a determined intention to get a good legal education.

They were people that were working in the daytime and going to

school at night, and they weren't going to school to waste their

time at night. If time were going to be wasted, they'd want to be

at home or something, certainly not sitting there in a classroom.

So the teacher had to be on the ball.

Therefore, I felt, in common with the rest of the faculty who

were also practicing lawyers, with maybe one or two exceptions, a

real need to be very well prepared and to really understand this

stuff before I went into the classroom and started to pass it on to

the students. They were very quick at picking up an attempt to

gloss over something that you really hadn't covered yourself, any
effort to fake it, in other words [slight chuckle], so you had to be

well prepared.

Indeed I enjoyed the review, I enjoyed the new learning that I

got, and I did make myself well prepared: all to my advantage as

well as, I hope, to that of the students. I enjoyed the teaching

process. I was able, or at least my effort was, to pick up the best

methods from the teachers that I'd had as I went through law school

and to avoid some of the things that, in my eyes as a student,
weren't as satisfactory as they might have been. So I tried to

benefit from my own experience, both the good and the bad, that I

had going through law school.

And I really enjoyed the exchange with the students. I had

some excellent students. I had some really smart people in the

classes. I made some good friends. And I came to this conclusion:

that in any given class in a night law school, or any law school,
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although the general run of the student body perhaps wouldn't be

quite at the level of intellectual ability and of preparatory educa
tion as you'd find in the leading law schools, still in any given
class you were likely to have one or two or three students whom you
would put in with the best you'd ever seen anywhere. I had that

experience at Golden Gate. Each year, not necessarily in each

class, but each year I had a few students who were just as good as

any, and who, when they graduated from that law school, were just as

well prepared as any to do a very successful job at law practice. I

was awfully happy to see that, because while I wouldn't declare

myself a populist -- I'm too much a conservative Republican for that

[laughs]
-- I'm very much a believer in equal opportunity for every

body. I'm very much against adopting any kind of Ivy League atti

tude, and I was delighted to find what I've just described.

I remember one student, I couldn't tell you his name now, it's

been so long ago, but I really wanted this young man in PM&S when he

graduated from Golden Gate Law School. I talked to him several
times about it. He was somewhat interested. He was certainly com

plimented, he thought, to generate that kind of interest. But in

the end he decided that wasn't the kind of law practice he wanted.
He went to one of the smaller, but thriving, communities in the
state and started his own law practice, and it wasn't very long, a

few years, five or six years, before I began to hear about this
fellow. He was making a real success of law practice in that town.

That whole teaching experience is one of the warm and rewarding
experiences that I've had. I finally had to give it up, not really
because of overwork, but because about that time I became a partner
in the firm, and the juggling of schedules got to be just more than
I could handle. I had certain fixed commitments at night to the

school, and if I were going to not be able to be there on that

Tuesday, I had to arrange with the students to make it up some other
time. That, plus the increasing demands on my time in the law firm,

just got to the point where it was too much work to try to keep it

worked out. So I had to give it up, and I had some regrets about

doing that. I was at it for several years -- I can't say exactly
how many, five or six -- and I'm very glad that I did it. And, as

I've tried to say, I gained from it in a number of ways.

Hicke: Could I ask just one more question about that?

Kaapcke: Sure.

Hicke: Is it unusual or is it a fairly normal thing for a law professor to

be practicing law at the same time?

Kaapcke: Well, it depends on the school, of course. I don't know quite how
to identify the group, but let's just say the accredited law schools
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that are part of the country's structure of universities -- state

universities, just for example and the big private schools, such as

Harvard, Yale, Stanford and so forth -- concentrate almost entirely,
if not entirely, on full-time faculty. Now and again -- I think
this is growing in these later years -- even though a fellow is a

full-time faculty member, he does do outside work, doesn't maintain
a law office and practice law in that sense, but does take on liti

gation. Some of them in the East are frequently either on the
briefs or actually presenting cases before the Supreme Court. But

the tendency at the full-time university law schools is to stick to
full-time faculty. That's true up at the University of Oregon,
where I studied law. At times they would have what one might call
an adjunct professor, who'd be a practicing lawyer in town, come out
and give a course on some particular subject. I always thought that
was fairly useful.

Hicke: I would think it would be very valuable to have someone teaching you
who is also actually involved.

Kaapcke: Involved, yes. I think so, but the law schools have gone in another
direction and, no doubt, for sound and carefully reviewed reasons.
When I was at Yale Law School, for example, Thurman Arnold, a then

highly reknowned lawyer in the country, was the head of the anti
trust division, and Thurman Arnold used to come up to New Haven once
a week and give a lecture on antitrust law. Also Whitney North

Seymour, who was a very prominent lawyer in the country, a leading
partner in one of the large New York firms, came up to Yale at

intervals and gave lectures on practice and procedure. All of which
was great stuff. I liked that.

Well, I think that when I digressed into this matter of my
teaching career, if you will [chuckle] -- rather too grandly stated
for what it describes -- I was talking about PM&S recruiting, and
that experience I had teaching at Golden Gate demonstrates to me the
worth of a firm's remaining open to consider and employ promising
young lawyers from whatever school they may come. I believe very
strongly in that.

Hicke: In talking about recruitment, are we talking about recruitment for

actually joining the firm, or for summer clerkships, or both?

Kaapcke: Well, both. The summer clerkship thing really is a part of and a

tributary part of the recruitment of young lawyers in general. The

purpose of having a summer clerk program is to get young people out

here, give them a chance to size us up, give us a chance to size
them up, with the object, if they prove out, of inducing them to

join us permanently when they get out of law school. I don't know
what the statistics would be on the percentage that do sign up for

permanent employment, but I think a significant number of our summer

group each year do sign on.
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A tendency has grown for students to split their summers and

spend part of the summer at one law firm and then part of the summer
in another law firm. I haven't formed any opinion whether that's a

good or bad thing. I guess it's all right. It's done with some

frequency these days .

A firm that has a summer program, however, certainly doesn't
limit its ultimate engagement of new lawyers to people who happen to
have been there during the summer program. We take in lots of young
graduates who have not been with us in the summertime. My nephew,
whom I've mentioned, spent his summer program at the Debevoise &

Plimpton firm in New York, but finally decided to sign up with
Sullivan & Cromwell, as I mentioned. So it's pretty fluid. I think
that the summer program is a useful thing. I think it tends to be

over-emphasized in the minds both of the law firms and of the stu

dents, but that's a matter of degree and I don't have any real

quarrel with it.

Criteria

Kaapcke:

Hicke:

Kaapcke:

I'm going to double back just a bit. I spoke earlier today about my
mistrust of, if not antagonism to systems and procedures. I'd like
to elaborate on that.

I suppose I could be accused of evading the issue really; you
know, "All that Kaapcke wants to do is throw a lot of wheat in the
air and see what sticks on the wall or doesn't stick, what comes to
the ground." I -don't think so, though. I'm talking, so I get to

say that.

Right.

The trouble with -- I'm just rephrasing what I've said earlier --

systems and procedures is that they furnish a re-fuge from really
tackling the problems. You get involved in developing, in the first

place, a lot of refined procedures, and one, two, three, four, five
and sub A, B, C and all this, and it all seems very diligent, all

very thoughtful and analytical. It really is an attempt to escape
from the difficult job of evaluating the intangible.

Procedure's the same. We do this step, and then we do the next

step, and then we do the step after that. There are a lot of ele
ments of life in which that's necessary. That's necessary in law
suits. You've got to have pretty finite procedures, or else the
whole thing would be just a loose mishmash and you'd never know
where you were going. So such things as a complaint and an answer
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and demurrers and motion to strike and all that are very necessary
and useful in a litigation context; but in the general area of human

relations, and that's what we're talking about now, they're not that

much use, and they're deceptive. They get to be a Procrustean bed.

The system or the procedure is the bed and you stretch your subject
out on the bed; if he's too long you lop off his legs, and if he's

too short you stretch his neck, and the system becomes everything.
Ridiculous.

In our internal deliberations in PM&S about who shall become

partners, repeatedly the subject comes up, "We've got to have
criteria." I never paid any heed, in any finite sense, to criteria.

Certainly when I had to do with these things I wasn't aware that

there were any written-down criteria. I would have opposed it if

anyone had proposed it. But we've got to have criteria! Well, typ

ically the fellow who was singing about "We need criteria" -- and

that means, you know, nicely phrased, nicely outlined standards, if

you will; another word for criteria is standards -- the fellow who
was singing that song was always the fellow who was talking about

somebody else's candidate to be admitted as a partner. "Oh, we've

got to have criteria, we've got to have standards." When he was

talking about his candidates, why, by definition -- and I've heard
this many, many times -- "He's outstanding," and that was supposed
to sweep everything before it. "He's outstanding;, we don't have to

talk about criteria. This guy's outstanding." But if we're talking
about your candidate, "Oh, we've got to have criteria," and so

forth. Well, all right, I'm at risk of overdoing the soap box

there. But that's a really strong and fundamental point in this

whole thing.

In what I've said, I don't mean to suggest that it's being done

wrong today. I don't believe so. I don't mean to suggest that in

the end the results were wrong before. I'm really reinforcing my
own point that after all of the effort at formulas and figures, and

points and criteria, it really came down to evaluating people, and I

think on the whole it was done soundly. I do think this: that we

made more mistakes in the people we did not take into the partner
ship than we ever made on those that we did take in. Very broadly
speaking, the people that we took in were active, contributing,
valuable partners. I thought we were mistaken in some people that

we didn't take in.

The Open Partnership

Kaapcke: That leads me to another point, and I'll hark back again to that

most trying day of the first and so far only and I hope the last
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"PM&S Partners' Conference." At that time the firm was still

growing. I don't just mean in numbers of partners, I mean the busi

ness was growing, the number of lawyers was growing, the revenues

were growing. Nonetheless, there was a concerted drive made that

day -- no, concerted drive is the wrong phrase. That would say that

the people advancing the point of view I'm about to describe were

acting in organized concert; I doubt that. To some extent perhaps,
but here, there, and someplace else among the group the very strong

viewpoint was put forward that we had to limit the number of people
we were going to take in as partners.

There were, I think, eleven associates in the group that year
who had been with us long enough to be considered for partners. I

didn't know them all closely; I knew most of them reasonably well.

I thought they were well qualified. As for the others that I didn't
know so well, I certainly knew nothing adverse. They were strongly
recommended by the groups with whom they worked. The partners in

those groups were people I respected and trusted to make judgments
of this kind. So I thought the whole eleven should come in.

I suppose that was not the largest number that had ever been
considered but it was a sizeable number, and I don't wonder that

that caused some concern among the partners. I was astonished,

though, at the intensity and vehemance of the view that popped up
here and there that we had to limit the numbers we took in.

I'm going to be a little unkind to say that a lot of that rep
resented the gangplank theory of admitting partners, to wit, "I'm

aboard; let's pull up the gangplank." You know, "Why dilute the

goodies here? Because when some other guy comes in, there's just
that much less for me. Always excepting, of course, that the people
that I propose should be taken in; they are outstanding."

Unquote?

Unquote. That was a very troublesome part of that very troublesome

day. I stood very strongly for what I called the open partnership.
That is to say that the only test should be one of ability, and

whoever has demonstrated his ability should come in; we should be

open to receive him. We shouldn't have numerical limits, nor other
limits. What's the man's ability? I had the view that the same

lawyer would be much more valuable to us as a partner than as an

associate, assuming strong ability, because he would have that much
better stature with our clients, with the fellow lawyers in town,
with the courts, all the rest of it. So the day after he became a

partner he would be more effective, produce more revenue than he did
as an associate.
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Obviously that's got to be a flexible concept, because that

assumes some continuing growth and room for growth on the part of

the firm. If you've reached the point where your practice doesn't

really offer much more opportunity for growth, you can't be so open
about it without trying to judge where you stand today. After all,

we've got some 400 lawyers now. We had a good deal fewer at the

time of which I'm speaking, and we were still growing, as I've said.

So I thought we were in a period where the only valid concept was

that of the open partnership.

I told the group that day an anecdote which was to me very sig

nificant, and that was this: when I first came to San Francisco,

shortly after I came to San Francisco, I became engaged to my

present wife, a young woman who had been born and grown up in

Berkeley, and the fact that I was employed by Pillsbury, Madison &

Sutro was thought by her family to be some recommendation [deep

chuckle] for me. Not that they were people who would let that over

come everything else, I had to be an acceptable sort of a fellow

generally, but at least that didn't hurt any. Indeed, her father

was quite proud of my association with PM&S.

He told me a good deal later, after some of my progress in PM&S

had occurred, that he was talking just after Ellen and I became

engaged to one of his neighbors who was lawyer in town in a smaller

law firm, a successful lawyer. He was saying rather proudly that

his young son-in-law-to-be was a lawyer and a promising young man.

His neighbor said: "Oh, and who is he with?" My father-in-law said

proudly, no doubt stretching his buttons a bit, "Oh, he's with

Pillsbury, Madison & Sutro," and his neighbor said, "Oh, Jesus,

Manson, that's too bad."

What that meant, of course, was that at that time PM&S had the repu
tation in the community and among the lawyers in the community of

being very, very tight in taking in partners, that young lawyers

might go to work there and rise to a certain point, but they really
couldn't expect to become partners unless they were family related

or had some other very, very special position.

I think that was an inaccurate impression, because by then, if

there were an earlier time when PM&S was pretty much a closed

society, it had begun to open up. Norbert Korte, Del Fuller, and

Francis Kirkham, who had no family connections or any built-in

favored position in the community, had been taken in as partners and

from that point on, the admission of partners became more and more

open. In my phrase, the open partnership had really arrived at

Pillsbury, Madison & Sutro.
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I give Marshall Madison a lot of credit for that. I think it

was Marshall Madison's very strong belief. I thought my view was
borrowed from him that the way a law firm could grow and prosper and
maintain its position of leadership in the community and in the

state, and indeed in the country at large, was to keep the partner
ship open to young lawyers of demonstrated ability. It was the con
tinuance of that view of things that I was working so strenuously to

promote on the day that I've described, and which did indeed survive
the trials of that day. In the end we did take in all eleven of
those candidates, and I think that was a sound judgment.

On the subject of the open partnership, I noticed that one of
the items on your outline is that of the admission of women and
minorities into the firm and into the partnership.

I don't think I'm speaking too broadly in saying that is not a

problem in Pillsbury, Madison & Sutro. I firmly believe that we do

judge on ability in hiring new lawyers, in bringing the lawyers
along, and in the admission of people to the partnership. We've got
quite a few women lawyers. The criterion, a word that I just repu
diated, [chuckles] but I'll use it, has been their ability. We

have, if you will, minority members of the firm, and without identi

fying those minorities, which might be patronizing, we have them and
I'm glad we have them. We just don't have any barrier or selection
tests that interfere with that in any way.

We did have for a long time -- and I was one of those who had
it -- a very skeptical view of hiring women lawyers. That derived
from a wartime experience. We were so desperately short-handed

during the war that we -- I say "we"; I wasn't one of the group who
made these decisions at the time -- the firm took the lawyers they
could get to help get the work out and in the course of that, we had
several who really didn't prove to be productive. Some men among
the group. But we did have some women lawyers who, I remember very
strongly, were really not qualified. Nothing against women as a

class, it just happened that the women lawyers who were taken on

during that desperate time proved not to have it. That experience
was disappointing enough that for a long time thereafter, people
were very wary about women lawyers. As I've said, I was one of
them.

But we overcame that, and the time came when promising young
women as well as promising young men from the many law schools were

quite well received, were hired, moved up the ladder arad became

partners. So PM&S today just doesn't have a problem of that kind.
That's not because we've got any fixed quota systems or numerical

goals. Our system's better than that. We don't need those
numerical quotas or goals. The thing works without it, and that's
of course the best of all. If the society at large worked like
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that, we wouldn't have many of the problems we've got. I can't
claim that I contributed anything in particular to that while I was
the firm's chairman, but that process at least continued while I was
the chairman.

Professional Administration

Kaapcke:

Hicke:

Kaapcke :

I've recently been talking about some of the successes I think I

had, and I note again that one of the items on your outline is the

change from the managing partner system to the employment of a pro
fessional administrator.

Throughout the major law firms in the country, the historically
continuing way of providing for the business management of the firm
was the designation of one of the partners as the managing partner.
Not necessarily or indeed not even typically the senior partner, but
a man who took care of the business management of the firm. I guess
that worked for a while, although it wasn't necessarily a fundamen

tally sound concept. I think I've said on other occasions as we've

gone along that lawyers are not necessarily good administrators or

good businessmen. They may happen to be, but it's "happen to be"
rather than being foreordained. To the extent that there's any
foreordaining in it, I guess the likelihood would be that they're
not skilled at the process rather than that they are.

Certainly their training hasn't been in that area.

The training is not addressed to business management, that's right:
neither their training nor their experience.

Certainly PM&S was not the first to turn from the designation
of one of the partners as the administrator to a professional admin

istrator, a nonlawyer administrator. Some other firms had done that
before we came to it. But I think we came to it among the earlier
of the large firms.

When I became the chairman of the firm, I was quite dissatis
fied with our managing partner function. No particular fault of the

particular man who occupied that position, I just thought it was a

misconception. Involved in that misconception was not only the one

guy, but also the firm's whole attitude and approach to the thing.
I thought it was working very badly. I thought that there was most

particularly an absence of cost control; you know, you spent what
ever you wanted to spend. There was an absence of a really orga
nized business office. I thought it was a halting and failing
process .
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Just to pick one small example -- not so small at that. By
that time there had grown up in the country at large the concept and

the practice of "money management," which has many aspects. The
most elemental one, a very important one though, was this: money
management meant among other things that you delayed payment of your
bills as long as you could in good conscience and you did the very
best you could to encourage people who owed you money to pay as fast

as they could. At that time interest rates were quite high, so that
the value of the use of money was a very substantial element in the
whole thing. Not to my great surprise, I discovered that the larger
the corporation your client was, with some prominent exceptions, the
more diligently they practiced money management on you.

We did have exceptions and I won't try to name them all,
there's no need to do that, but I will say just for a prominent
exception that we never had any problem of that kind with the Stan
dard Oil Company at all. As soon as our bill went down, our bill

got paid and bless them for that. [very hearty chuckle] They were
not part of our money management problem. [both laugh] And others
of our clients too.

Well, with law firms, that money management by clients had a

kind of accumulated bite: in the first place we were then on a not
more frequent billing cycle than quarterly. That meant that we were

doing a lot of work, the time for which was carried for a quarter
before it was even billed. If you figure into that the generally
sloppy habits of lawyers about getting their bills out on time, it

really meant not a quarter, it meant not three months, but probably
four, maybe four and a half and maybe five. It was always a point
of pride with me to get my bills out on time because, whether I had

any natural talent for it or not, I was determined I was going to

try to be a good businessman. So I did get my bills out on time,
but that wasn't true of the generality of partners in the firm.

Thus we were on at best a quarterly cycle, and more realistically an
even more extended cycle than that.

By the time we got around to billing, we had already been car

rying the time for quite a few months. Then we sent out our bills
and then, under this money management concept, many of our clients
didn't pay for thirty days, sixty days, ninety days, not until they
really began to feel kind of embarrassed about not having paid, and
then they'd send a check. By now the time charge was six months

old, and with interest rates running in excess of 10 percent and

during part of this time they even got up to 20, it was a lot of

money tied up.

In contrast, it had been apparently a fundamental rule of prac
tice in PM&S, a very honorable one no doubt, that any bill that came
in was to be paid immediately. At the time when I became the
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chairman, the practice was that every bill that came into PM&S would

be paid before the day was out. Well, come on!

Hicke: You were practicing money management in reverse.

Kaapcke: Yes. I mean, our getting paid was being delayed as long as six

months or more, and we're going to pay the damn bill the day it

comes in? We could at least wait thirty days with no embarrassment

to anyone, and if we were going to pick up this money management

concept that everybody else was practicing, we could stretch it on

out beyond that without real loss of face anywhere in the commercial

community. That rankled with me. It was just an example of what

was wrong with the way we were doing things. Now you know there's

no use attacking that particular thing as a particular problem to be

solved. If you solve that one, there's another one comparable to

it, and another one, and another one, and another one. It just
meant to me that we had to get a business-like administration into

the place.

So we engaged, to great advantage, a gentleman named Herbert

Schwab to come and consult with us on this subject. Herb had been a

navy man for years. We called him, in a friendly way, the

"admiral"; actually his retirement rank in the navy was captain. He

had had sea duty but had performed an administrative or business

man's role in the navy, from that had gone to Gibson, Dunn &

Crutcher and become their administrator. He was a member of the

Bar, but by the time he came with us, he had not actually practiced
law for a number of years but had served with great effectiveness as

the administrator of Gibson, Dunn & Crutcher. Following that, he

had undertaken the business of being a consultant to law firms about

their administrative problems.

So Herb signed on with us and stayed with us about a year to

review our practices, procedures, faults, shortcomings, strengths,
weaknesses, all that, and make recommendations to us about how to

streamline things and improve things. He did us an awful lot of

good. I leaned on Herb to beat the band. I just relied on him very

heavily.

One of Herb's recommendations was --he had a lot more -- that

we abandon the managing partner concept and that we engage a profes
sional administrator. Actually, Herb could have been more valuable

to us than he was, simply because there was a lot of reluctance in

the firm to making various of the changes that Herb recommended.

Reluctance is one way to put it. Inertia is another. Stubborn

unwillingness to change is the third. I don't hesitate to use the

phrase, because that's what we encountered.
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If I can sing the blues for a few minutes, part of the process
that occurred while Herb was here was of trying to overcome that
kind of resistance to change, which is a natural enough thing, you
know. I don't throw rocks at people and say they were stupid or
dumb or evil or vicious. That's just the way things were, and
that's the way a big firm was, and that's the way the lawyers in the
law firm were. We had an awful lot in the way of that resistance to
overcome.

When Herb would make some recommendation and I would endorse

it, pretty largely I had the support of the Senior Committee. They
understood Herb and they liked him, and they thought he was in a

position to do good things for us. But in getting these things
across to the firm at large, the common cry was, "But he doesn't
have the background." That's just a phrase to cloak a resistance to

change. That's what the entrenched bureaucracy always says to
resist change. That's their defense against change. You know, we
have got the background. This guy who wants to change things
doesn't have the background. Having the background, either we don't
want to do it, we think it's wrong, or we want to think it over.
It's a kind of passive resistance, you see.

We had a lot of that to overcome, and on some subjects we over
came it, and on some we weren't successful in overcoming and it just
failed. But Herb did propose that we hire a professional adminis
trator. He helped us find such a man, and the man that he helped us
find was Gene Richter, whom we engaged as our administrator and who
serves that function today.

I'm a little hard put to separate Herb's ideas from mine on
some of this, but let's say our joint concept was, in the first

place, that the man should be one of education equivalant to that of
the lawyers in the firm; he had to be a man who commanded, both on

paper and actually, the respect of the partners. He had to have
credentials that were equal to the credentials of the partners;
otherwise they would tend to patronize him and look down on him and
treat him as a mere hireling. We had to have a guy who was beyond
that, and he should be a person of substantial experience in admin
istrative work, so that he had a bulk of experience to add to his
cachet.

We located among others Gene Richter, who had been a colonel in
the marines and had spent a good number of years in a business
administrative function with the marines. Indeed, he had taken an
MBA degree, so we thought he had both the academic credentials and
the experience to command the position and the respect that we
wanted.
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Up to that time, the people who had been our business managers
had not had that kind of cachet, and indeed within the firm and in

just physical arrangements, they hadn't been made the equal of the

partners. They had small offices, a little side pocket someplace.
We decided that would not do, Herb and I. So when Gene Richter came
on board, we gave him an office equivalent to the offices of the

partners. We arranged that he sit on various of our committess, and

he is a member of the Management Committee. We arranged that he

participate in our partners luncheons. We set out to give him
stature in the firm, and we did.

Gene, I think everyone would say, has had some notable suc

cesses. Gene has done, among other things -- and I'll go back to my
earlier example -- a good job on this money management concept.
He's done a good job of accelerating, within limits, the payment of

the bills by our clients, the sending out of the bills in the first

place. We no longer are on this quarterly cycle. Our basic concept
now is monthly billing. There are exceptions; in appropriate cases
where for some reason the client particularly wants it, we'll

arrange for quarterly billing, but mostly our objective is to be on

a monthly billing basis.

Gene has slowed down our payment of our accounts payable. No

longer do we indulge in this nonsense that every bill that comes in

should be paid before the day is out. And Gene cut our interest
cost by an enormous amount. Without trying to give you figures
again, previously we had been spending tens of thousands of dollars
of interest on borrowed working capital, and that figure just went
down precipitously when Gene got his hands on it.

It would have also cut your interest loss.

Yes. On accounts that became uncollectible, quite right.

Also, Gene even got us into a position in which from time to

time, frequently that is, he will make a short-term investment of

some of our funds over a weekend. If you've got a certain amount of

money, let's just say $100,000, in your bank account, over a weekend

you put that to work in any one of various kinds of investments --

"repos" so-called is a common one -- and Gene has done that, so that

he's converted interest cost, in a significant proportion, into

interest income. God bless the man [hearty chuckle], that's why we
needed a professional administrator and he's done that sort of

thing.

I'm going to claim it now; I'm going to say one of my suc

cesses -- again not all mine but, okay, one of my successes

[chuckles] --as the chairman of the firm was the conversion from

the managing partner plan to the administrator way of handling the
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firm's business affairs, and I think we're much, much better off for

it.

Another aspect of what I think has been accomplished under
Gene's aegis as the administrator is an improved realization upon
the capabilities of the computer.

We were fairly early to invest in a major computer capacity.
What we did was buy a magnificent computer, one of the big IBM main
frame machines, and I think we were using it for much more mundane
functions than it really was adaptable to -- our accounts receiv

able, our accounts payable, and lawyers' time reports, and the

bills, and billing memoranda, all of which is very important; but my
God, if you've got a sophisticated machine like that, there's a lot
more to it. I think we were in the position of moving a battleship
into position in order to shoot some ducks, and there was a lot more
that could be done with the computer than that.

I don't know all of what Gene has done, but I believe that

today we're making much better use of our computer capacities than
we did then. We've got a lot of word processing capacity in the
office we didn't have then. I won't dwell on it further, but that's
one other aspect of the enhanced use of practical and business tech

niques to the firm's advantage.

Branch Offices

Kaapcke: Another of the subjects on your outline is the question of the
firm's growth by acquisition or by opening branch offices. I have
to say that here I'm either an agnostic or maybe even a dog of an
unbeliever. While I was active and while I was chairman, some of
these developments did come forward. I think during that period we

opened a Washington office, we opened a London office and by acqui
sition, we acquired our San Jose office.

f*

I wasn't satisfied then and I'm not satisfied now that those things
were things we should do. On the other hand, at the time when those

things were done I couldn't prove that they were wrong things to do,
and there was a sufficiently strong sentiment among the firm at

large in favor of doing them that I didn't want to oppose them and I

didn't oppose them. I don't oppose them now.

I'm a skeptic, though. The basic problem that I had in my mind
is this: I don't understand the fundamental economic basis for
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branch offices at all. It seems to me that any given branch office
must develop in one of two ways. Either the branch office is going
to continue to require subsidization from the head office, or the
branch office, if it's quite successful, is going to feed money back
to the head office. Now that latter really must be the object of it

all, or why are you doing it?

But on the one hand, if the main establishment of the firm con
tinues to subsidize the branch, I would suppose that sooner or later
that the lawyers here at home are going to be saying, "Why did we do
that?" and "Gee, let's get rid of that outfit; let's close it down"
or "Maybe those guys ought to go off on their own." On the other

hand, if the branch office sends money home, sooner or later the

lawyers in the branch office are going to be saying, "What do we pay
tribute to San Francisco for? Let's keep this dough here among our
selves." I haven't got any good argument why that wouldn't be
sound. I just don't understand where all this is taking us, in

short.

The argument that's used, of course, to justify branches is,
"We need those offices to serve better the needs of our clients." I

don't believe that. I've never seen any need of any of our clients
that would require us to have a branch office in any particular
location.

Wasn't the London branch intended to serve Chevron?

Yes. It was intended to serve, but look what happened to it; it

cratered. But you see, that was our concept; that wasn't Standard
Oil's concept. That was PM&S's idea. "We ought to have an office
over there to serve the needs of Chevron Oil Europe." I never heard

any great clamor from Chevron that we should have an office in

London. And in the end, it turned out that the work wasn't there.

Our concept was, to the extent we had a concept -- I'm being
critical now -- that the work we did for Chevron would cover the
basic costs, the overhead, and then we would develop other business
which should be clear profit. Not local business, because not being
English lawyers, we couldn't practice local law. The idea was we
would develop a big international trade. Well, that business never
came forward, and the Chevron thing wasn't enough to carry it.

We discovered that other major American law firms had offices
in London and some in Paris, maybe some elsewhere in Europe, based
on this same expectation. You know, the "X" bank has big interna
tional operations, the business we do for them will support the

office, and then we'll develop all this extra business and, gee,
we'll just be rolling in profits. Well, their experience was the
same as ours. They weren't developing all that "other business"
that was going to be the profitable part of it.
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In a sort of an overstated example, I think the American law

yers in London found that they were all going to the same cocktail

parties and all lobbying each other, and not a client in the house,

[hearty chuckle] Anyway, the London office did prove to be ill-

conceived, ill-founded, and it cratered.

Hicke: Can you say that was a learning process?

Kaapcke: No. I don't think anybody learned anything from it. I really
don't. Now I'm presuming to pass a lot of judgments about a lot of

people here, and they might throw it right back to me, and maybe
they're entitled to do that. But, I don't think anybody learned

anything from it .

I'm not trying to put the blast on our San Jose office or our

Washington office. The lawyers are working like heck in the

Washington office. I don't know too much about the functioning of
the San Jose office, because I've never really been -connected with
it. I've had a good deal more opportunity to be exposed to and par
ticipate with the Washington office, especially with Jim Atkin, who
heads it up, and it seems to be going along pretty well. They've
grown, they've taken in a number of new partners, mostly -- not

altogether but mostly --
laterally, people who come into the firm

and bring law practices with them, and that's okay. I don't quarrel
with that. They seem to be doing all right. I don't pretend to
have analyzed our financial statements to figure out whether they're
making a profit or not, but it's going along okay, God bless them,
and I hope it works. I still am a skeptic, but I'm not skeptical to
the point where I'm going to start to try to derail it or anything.
Again, when the thing first began, I didn't want to try to deny it

or frustrate it.' The sentiment was "Let's do it," and fine, I

stayed out of the way and let them do it, and I hope it works.

We've recently opened an office in Walnut Creek. Lord knows I

wish them well. I hope that it goes. I don't understand why we're

doing it, I really don't, and by now [chuckles] I'm out of the
active group in the firm, so I wasn't consulted about it either

[continuing to chuckle], but that's all right. I still hope it

works .

As for the San Jose office, I defer to others about that. I

just haven't had that chance to observe.

We have a small office in Los Angeles, which was opened for a

very specific purpose, and I think it has well served that purpose.
I pass no judgments there.

Lately I've heard, in a fragmentary sort of way, that maybe
someday we might open a Sacramento office. If we do, why I'm going
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carefully to avoid getting in the way. [both laugh] Again they
will have my very best wishes. I hope they succeed. I must say,

though, I hope we don't. [both continue to laugh] Why? Because of

this basic concept I have of "I don't understand law firm branching
at all." I don't understand it and I haven't come to believe in it.

I understand it as far as accounting firms are concerned, but that's
a different stroke.

Some of the impetus toward doing this arises from the fact
that: "Well, a lot of other law firms are doing it." I guess I

ought to try to avoid sounding like the old man of the hills here,
but to me the lousiest reason for doing anything is that everybody
else is doing it. I have to register a strong dissent when that's

put forward.

Generally speaking, and somewhat on the negative side on the

branching of law offices, the question is that "okay, so some of our
clients do have needs in other parts of the country." I think that
within PM&S we have the perfect pattern for handling that. It's not

widely recognized. It is by those who have had occasion to deal
with things under this pattern, but those who didn't have to deal
with it are really unaware of it, and it's this: on behalf of Stan
dard of California we had for many, many years, going way back
before I came into the law firm, a very considerable network of law
firms throughout the West, and in Washington, and in New York, other
law firms with whom we formed a very close and continuing relation

ship. So in Phoenix, Arizona, and Portland, Oregon, and Seattle,

Washington, and Boise, Idaho, and Salt Lake City, Utah, and Reno,
Nevada, and Albuquerque, New Mexico, and Washington and New York, as

I said, we had law firms with whom our exchange of business was a

daily and continuing thing. Without their being part of PM&S, they
were certainly part of our effective mechanism for serving the needs
of the Standard Oil Company in those areas. During the time when I

was active on Standard Oil business, almost every day I was writing
to or on the phone with lawyers in these cities I've mentioned,
arranging to get Standard Oil business done.

It wasn't a one-way street. From numerous of those law firms
we got business too; because they could send us business because we
weren't a threat to them. We weren't moving into, let's say,
Phoenix, Arizona; we were an asset to the law firm we used down
there. And in turn, when they had business that required attention
in San Francisco or even Los Angeles or elsewhere in the western

area, they were very prompt to pick up the telephone and call us and
ask us to handle it. Over the years, we have had a lot of very
lucrative business from the law firm in Phoenix, as long as I'm

using them as an example.
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Well, there's the pattern; there's how you can serve the needs
of a nationwide, or even an international client, without having to
do branching. We had such a relationship with a firm in London:

Coward, Chance. We had such a relationship for a long time with

Hogan & Hartson in Washington, and we have had one in New York, et
cetera. So I'm not just a nay-sayer, I'm not just a negative when I

say that I don't understand nor really fundamentally believe in law
firm branching. I've got an alternative to offer, and there's the

alternative, which was an enormous success over a long period of

years. Why don't we do that instead of this other thing? I don't

know, but you can't get people to pay attention to that, really. It

still functions as far as the Standard Oil Company's concerned, but
it never has spread in its recognition among the firm as whole.
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VIII A LOOK BACKWARD

[Interview continued: March 4, 1988 ]##

Felix Smith

Hicke: Well, we're ready for the final interview here and I hope that you
want to talk a little bit about the early days and some of the early
partners.

Kaapcke: Well, I've talked a very great deal about the things that I've done
here with the primary objective of trying to demonstrate how

extremely varied the law practice was as I engaged in it. I would
like by way of recapitulation or summary to go back and say some

thing about the really grand gentlemen that I worked for over the

years and some of the things I tried to learn from each of them. I

might say that as I've looked back over the transcript of my discus

sions, it appears that just about everything I commented upon takes

a very affirmative and benign cast and in the totality of it, in the

end of a long period of law practice, I think I would summarize by

saying, yes, it was all very affirmative and all very benign and

constructive.

That is not to say, however, that there were not major frustra

tions, disappointments, blind alleys, antagonisms, and all of that

sort of thing. Recollection, though, is a very merciful and very

comforting thing because recollection does screen out those frustra

tions and disappointments, antagonisms, et cetera, and in the end

admits only the recollections of old friends, of pleasant times,

things that were funny, things that were successful [hearty chuckle]
and I'm happy that what I have said takes on that cast rather than

some recital of grievances and ailments. [both laugh]

I've referred to these grand gentlemen for whom I worked over

the years, and grand preceptors they were, all of them. I spoke at
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the outset a good deal about my going to work initially for Felix
Smith. And I spoke of some of the things that I learned from Felix

Smith; in the phraseology I used then he was a very Olympian gen
tleman and he could be quite austere. I suppose one would say, com

monly was. However --

Hicke: Speaking of austerity, did he always wear a black tie?

Kaapcke: No, no, no. You see Francis Kirkham was the one who always wore the
dark suit, the black tie, the white shirt. Felix Smith had an

equally distinctive attire but it was different. He always wore a

gray suit, a pearl gray tie, and a white shirt. There's an inter

esting little sidelight on that. My father-in-law was an importer
of woolens -- suitings -- and also had a tailoring establishment

just over here on Sutter Street, and Felix Smith always bought his
clothes there. Well, after having outfitted Felix Smith in these

gray suits for a long time --

Hicke: The same ones?

Kaapcke: The same ones, same cloth; Mr. Smith would always call up and just
say, "Make me another one." And so my father-in-law thought, "I'll

try to get Mr. Smith into a little variety of clothing." So he said
he proposed to him one time when Mr. Smith stopped in at his shop
that he make a suit in a little bit different cloth and showed him
another bolt of cloth. And quite characteristically, Mr. Smith's

response was, "Mr. Adams, does that suit you?" [chuckling] And my
father-in-law said, "Well, yes, indeed." And Smith said, "All

right, make me two of those." [hearty laughter from both]

Hicke: Oh, that's wonderful.

Kaapcke: I was about to say that I never really felt the impact of austerity
from Felix Smith. I, of course, treated him with deference and the

respect that he certainly deserved. But I never felt burdened by or

oppressed by this austerity, never felt subdued by it. I always
felt very comfortable with him, and I think he always felt very com
fortable with me in the sense that I think, at least after a

breaking-in period, he felt that he could rely on me and that I

would not be leading him into a questionable area. Now that, of

course, in itself was a result, not a cause, and it was a result of

my forming the concept very early that, well, it became a point of

pride with me never to be in a position where he, or indeed the
others I worked for, could ask me a question about some aspect of a

project that I was handling for them that I couldn't answer.

Hicke: That sounds somewhat easier said than done.
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Kaapcke: Easier said than done. But if you work at it, it comes along. And
also it was a point of pride with me to try to see to it that every

writing that I submitted to Felix Smith or to the others was some

thing that he could accept without change. Now that too is easier
said than done, but after having learned a few early lessons like

those that I've spoken of in connection with Mr. Smith, why you can

get there if you work at it.

Francis Kirkham

Kaapcke: Well, while I was working for Smith, I then began by their arrange
ment to share my time with Francis Kirkham and for several years did

a great deal of work for him, a substantial amount of it in the

antitrust field which laid the foundation for my later very substan
tial specialization in antitrust. But a lot of it also in a quite
general commercial aspect of the law, since Mr. Kirkham was then

functioning as the general counsel of the Golden State Company, a

milk processor and distributor, and a whole broad spectrum of busi

ness and commercial problems arose from that.

The summation of what I learned from Francis Kirkham was the

importance of always doing it right. Taking every care that you had

to take to be sure that your conclusion, your action, your contract,

your document, your brief, your pleading, whatever it was, was done

right. I think I've had a lifetime course at the feet of Francis
Kirkham in always doing it right. I want to express my thanks to

him for that and also for a lifetime of professional and personal
friendship.

Marshall Madison

Kaapcke: Somewhere along the line, and I can't say when, I was transferred to

Marshall Madison and spent a good while working directly for him as

his -- what to say -- I guess, principal assistant, dog robber would
be another, cook and bottle washer [chuckles] would be another, as

his jack-of-all-trades, and Johnny-at-the-rathole you might say.

Again, things in PM&S in those days were very, very fluid and

so I worked for Smith, and then for Smith and Kirkham, and then for

Madison, and then others in turn. There certainly was not then the

compartmentalization that there is today, and I'm glad of that. I

think, and I've perhaps said before that I was the beneficiary of

that.
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Marshall Madison, too, was a man of most imposing presence to
the degree that one of my young friends among the lawyers in San
Francisco remarked one day that if we ever had a revolution here,
Marshall Madison would be shot on sight [hearty chuckle], so com

pletely was he the embodiment of the twentieth century capitalist.

Hicke: Did he have a favorite outfit also? Or did he vary his --

Kaapcke: No, no, he was more varied, right. Underneath Marshall Madison's

commanding demeanor and austerity, however --he also had an aus

terity that was part of his presence, at least with us of the

younger persuasion -- underneath all of that, he was a very human
and a very appealing man, and he was a big enough man that when on
occasion he would be mistaken in some criticism or mis judgment of

something that I had done for him, he was a big enough man that he
would and he did apologize for it. Now for a fellow of his stature
and standing in the community to deal that way with the mere

beginner like me I think is the mark of a grand person.

Hicke: A great man.

Kaapcke: I'm reminded of the time when he wrote a letter to a client who was
also a friend of his in what I thought was an excessively breezy
manner and in which the legal points expressed I thought were some
what overgeneralized. In those days, Marshall Madison's secretary
made it routine practice to show me drafts of all of his correspon
dence before it went out, because she knew that on most things I was

assisting him in one way or another and that was her way of giving
me an opportunity to stick in a citation here or there if it were
needed or maybe tighten up this or that aspect of it, something like
that. So routinely she gave me drafts of all of his correspondence,
and I felt not only free to but really welcome to mark suggested
changes which she would then incorporate in a final letter that she
would present to him for signature.

One day he called me in after I had made some really substan
tial changes in this very breezy letter he had written, and he said,
"Wally, I guess you didn't like my letter." And I said, "Oh, no,
Mr. Madison, it isn't that at all." I said, "As you know, Miss Ryan
routinely gives me copies of your letters before they go out, and so
she did here, as you know, and I did have some changes to make, to

suggest." "Well," he said, "these went beyond changes." He said,
"You wrote an entirely different letter." I didn't know what to say
to that [hearty laughter] so I didn't.

Hicke: [also laughing] It being mostly true.

Kaapcke: Mostly true. I didn't say anything. Then he said to me, "Look,
this gentleman's a friend of mine. I want to write him a letter.



313

If you want to write him a letter, you go ahead and write him a

letter." He said, "Why don't you let me write one?" [continued

hearty laughter by both]

Well, the fact is of course that I had changed his letter so

substantially that his feelings were hurt, but I couldn't let on

that I discerned that and so I ventured that if he sent the letter

out as he had written it, why it would be of course appropriate for

him to do.

Oh, I had another experience with him and in the most unex

pected ways, he would do things that were delightful. In those days
that I recounted earlier, I was handed the problems under the price
control regulations -- the World War II price control regulations
that arose. On one occasion, I was out at the factory of one of our

clients going through some old pricing records in order to recon

struct what their base period situation had been and thereby to try
to determine what their applicable ceilings today would be, and

while I was there, I got a call from my secretary saying that one of

the people at California Packing Corporation was trying to get in

touch with me.

Well, I was so enmeshed in all of this business down at the

factory and the time requirements on that were such that I really
didn't feel that I could divert at the moment and turn to this other

thing. So I called another of the young lawyers in the office and

asked him if he would arrange for someone else to get hold of the

man down at Cal Pack and try to handle the problem.

Well, I dare say that was sensible enough, but unfortunately
the fellow I called didn't do it in quite the way I had in mind. He

went in to see Marshall Madison and said that "Wally's down at the

plant of such and such a company and he hasn't time to handle the

California Packing problem just now, and Mr. Madison, who would you
like to assign to that?"

Well, on that moment I got a call from Marshall Madison.

"Wally, where are you?" I told him. He said, "A client of mine

wants to see you. I want you to see this man." "Well," I said,
"Yes sir." He said, "How fast can you get back here in order to

talk to him?" I was down at South San Francisco. I said, "Well, I

think I can be there in a half hour." He said, "Make it twenty
minutes," [both laugh] and hung up the phone.

Of course I made a mad dash back here and when I got back here,
I ran into Marshall Madison's office. Apparently during the

interval he had been sitting there fuming about the whole incident.

But it didn't turn out too badly for me. He said, "Now Wally, I'm

not sure I approve of this running all over the countryside giving
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advice to people. I have a suggestion to you, and I'd like you to
follow it. I'd like you to open an office at Pillsbury, Madison &
Sutro and settle down and start practicing law right here with us."

[hearty laughter by both] Well, not another word was said about it,
and of course I did handle the Cal Pack thing and then I went back
and finished the other job, but it was the most amusing thing and
the most appealing --

Hicke: Well, he clearly had a wonderful sense of humor.

Kaapcke: Well, I don't know whether he intended it in a humorous way or not,
but again, it was a very engaging way to put the thing, and I didn't

laugh while I was with him, but I certainly did afterward and many a

time as I recalled it in later years. [both chuckle]

Well, Marshall Madison was engaged in a very wide-ranging law

practice, and sometimes he would be in a position where he had to

venture at least a tentative view of something -- sometimes not so
tentative either -- which upon his getting back to the office and

asking someone to research, didn't turn out to be quite as well

grounded as one might like. And sometimes we were called upon to

help Marshall Madison talk himself out of something that he had made
a preliminary appraisal of that didn't turn out quite right. It

could happen to anybody -- does happen to everybody.

But one of our young compatriots at that time said to me one

day, "You know, Marshall Madison may not know very much law for

sure, but he always knows what to do." Well, as I look back on

that, I think that not knowing much law for sure comes rather easy.
The older you get, the more experienced you get, the less able you
are to keep immediately on top of all of the refinements of this or
that or the other field of the law. You have to rely on others to a

substantial extent.

So again, not knowing much law for sure, there's no trick to
that. The more that time has gone on, I think the more of a master
I've become of that [both laugh]. But always knowing what to do:

there's the real trick to it. As between the two, if I had to rely
on one or the other I think I'd like to rely on always knowing what
to do, as Marshall Madison certainly did. To put that in somewhat
different language, a client of ours said to me one day after a long
conference in which Mr. Madison participated very actively, said
after it had broken up and we were walking down the hall, "You know,
a lot of Marshall Madison's jumped-at conclusions prove to be very
sound." [hearty laughter by both]

Hicke: He looked before he leaped, apparently.

Kaapcke: I take that as a very great compliment to him.
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Sig Nielson

Kaapcke: After I'd spent a considerable time working for Marshall Madison, I

then was assigned to [Sigvald] Sig Nielsen, who was then the firm's

principal tax lawyer. Bear in mind that I had, as I've told you,

spent a lot of time studying tax law at Yale Law School with the end

in view of becoming a tax lawyer but had never really practiced it

since then.

Hicke: Are we about in the '40s now, when you started working with Sig
Nielson?

Kaapcke: Well, you see, I went to work at PM&S in '41, and I think it must
have been -- yes, raid- '40s somewhere.

Anyway, I spent I can't say quite how long, two or three years,

working for Sig Nielson practicing tax law, just tax law. Which I

enjoyed because I did have a pretty good grounding in it, and the
firm had a very active tax practice with many questions arising that

were right on the edge of the developments in tax law. Questions on

which an awful lot of money rode, and questions that required a lot

of research, thought, organization, and careful advice. So it was a

constructive time and a very enjoyable time to me.

Hicke: Do you recall any specific clients?

Kaapcke: Not really, except of course that we did an awful lot of tax work
for Standard of California -- Chevron -- Standard of Cal as it then
was. And I did some tax work on those matters, but I don't recall

that a principal part of my time was involved in Standard Oil work.

It was rather for a broader range of clients, and I don't recall any
specific ones.

I do want to say too that working for Sig Nielson was like

engaging in a continuing seminar under one of the finest of minds
that I've ever. been exposed to. I wouldn't describe Sig as a

scholar, he was very much too pragmatic for that, but he was cer

tainly the most widely read and best educated man that I've ever
known. He had a piercing intellect, always went right to the heart
of every question or problem. He had a way of casting aside all of
the distractions and irrelevancies and getting right down to the

root of the problem. Sometimes that piercing intellect could pierce
the listener, like me.

I think of some of the things I learned from some of these gen
tlemen. Well, I'll say that I learned some humility from Sig
Nielson. Not that Sig had any humility, he didn't. But I would say
he was certainly the West Coast distributor [both laugh] . I recall
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an occasion when for the first time I had gone back to New York City
and presented what I think can fairly be described as a major speech
to the Antitrust Section of the American Bar Association. This that
I'm about to describe was after I had ceased to work for Sig. But I

still was a close friend of his and regarded him very much as a

confidant.

The speech in New York went off quite well, I thought, and I'd

spent an awful lot of time in preparation of it -- revision, so on.

When I got back, I sat down with Sig over a cup of coffee and said
to him, "Well, Sig, I think I've finally established myself as a

master in the antitrust field." And Sig's response was, "Wally, we
assume mastery of the field. The question is what use are you going
to make of it?" [both laugh] Now that was Sig's long suit you see,

puncturing pretentious balloons. And I had it coming, I really had
it coming.' [continued laughter] I couldn't help but laugh at it

even though it deflated me at the moment, you see.

Then I recall another discussion I was having with Sig over the
lunch table. He said, "Wally, you've read so and so's History of
the English Constitution?" I said, "No, no Sig, I haven't. No, I

haven't." "Well," he said, "surely you've read [James] Bryce's
American Commonwealth?" I said, "No, Sig, you've got the advantage
of me there too." And he looked at me with a look of revulsion and

said, "Man, have you no pretentions to an education?" [hearty
laughter by both]

Well, I could tell any number of things like that about Sig.
There's one other that I want to recount. One day, again over
lunch -- Sig sort of presided at a luncheon roundtable at the Stock

Exchange Club and there were always half a dozen or so people there.

Sig was always there, I got there whenever I could, which was quite
frequently.

At one of those discussions, the question of life in a small
town in America came up and somebody was extolling the virtues of
the American small town. I commented that, "Wait a minute. There
is another side to it." I said, "You know, in the small towns the
social life tends to be quite rigidly stratified." I said, "The

people that live up on the hill, they consider themselves to be an
elite and they treat everybody else like that." And I said,
"There're the people who live on the slopes of the hill and they are

aspiring to be among the elite, and are at least tolerated by the
elite." Then I said, "There are the people down on the flat and

they don't count." And Sig interjected to say,. "Wally, you've just
told us at unnecessary length that you came from the wrong side of
the tracks." [hearty laughter by both] Absolutely bang on, of
course.
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Well, I think I did contribute something useful to Sig; I'm

talking now in general terms, not in a professional sense.

I think on one occasion I was able to match Sig at his own game of

phrase-making. One time when I was working for Sig in the tax

field, the question came up about how to handle some situation --

I've forgotten the situation entirely. There was one way to do it

which was quite sure and indisputably well grounded but which would
have led to a result that wasn't fully satisfactory. There was
another way of trying it, the grounds for which were debatable but
which if it succeeded would have accomplished a much more satisfac

tory result. So I was pushing for option number two. And Sig said
to me, "But Wally, what of principle?" And I said, "Well Sig, there
comes a time when we've got to rise above principle." [both laugh]
Well, he was just charmed and delighted with that, laughed of
course. Incidentally did take the second course, the one I was

recommending.

Well, I knew I had contributed something useful to him, for
after that I could hear Sig rising above principle every now and

again. [continued laughter]

Hicke: Oh, good.

Kaapcke: I should talk more, apropos Sig, of some of the things we did

together in the tax practice, but that was essentially a brief

period and I really recall much more strongly Sig Nielson as a man,
and so I talk more about that.

On another occasion a businessman here in town who quite fre

quently sat with us at this roundtable said one day when Sig wasn't
there that Sig shortly before had ventured a very positive opinion
about something, and this gentleman, Jack Johnson, said, "You know,
I'm not sure he's right about that." He said, "I'm not sure that

Sig really does know everything about everything. I don't believe
that Sig Nielson really is God." "But," he said, "I'm certainly not

going to raise the point for fear he'd prove me wrong again."
[hearty laughter by both]

As I've indicated, Sig and I continued to be close friends
after I ceased to work for him, and that continued for many, many
years until Sig died in May of 1969. As a matter of fact, a group
of us were at lunch at the roundtable and Sig called in just shortly
after noon to say that he had been unable to come to The City but he

expected to see us all on Monday. The fact was he had suffered at
least a slight stroke that morning, and of course we were all

looking forward to his coming back on Monday, but over the weekend
he had a massive stroke and died.



Hicke:

Kaapcke:

318

For many years I had an office right next door to Sig on the

nineteenth floor of the Standard Oil Building. There was a door
between the two offices which always stood open. At least once a

day, sometimes a couple of times a day -- midmorning, midafter-
noon -- I would take in a cup of coffee for Sig and a cup for me and
we'd sit and have coffee and chat about this and that and exchange
observations and experiences, a most delightful time. And I always
felt free to consult Sig about anything and everything that came up.
Not necessarily about what's the law, but what was his feel for some

situation, what was his appraisal of the situation or of some person
involved, which direction did he think would be the most promising,
that sort of thing.

He had sort of a common sense approach to --

Oh, very, very pragmatic, very down-to-earth, always going right to
the solution. Through that open door there flowed in my direction a

river of experience and shrewd practicality. During all that time,
I really came to love the man, and when he died in 1969, it seemed
to me that part of my own life had come to an end, as indeed it had.
He had played a major role in my life for a long period of time.

Del Fuller

Kaapcke: The next assignment that I had and the last one that I really had as

one working for another partner --

////[tape interruption]

-- my last assignment before in effect I set up shop for myself, was
to Del Fuller, Sr. And you know, it may seem with this having been
moved around from one guy to another that I couldn't hold a steady
job. [both laugh]

Hicke: In spite of your invitation to practice law?

Kaapcke: Yes. It was the fluidity of the firm at the time that led to all
that. Well, I learned a great deal of practicality from Del Fuller.
A great deal of, I would say, in law practice, how to keep things
moving, how to get it done. I've said that I learned from Francis
Kirkham the importance of always getting it done right. I learned
from Del Fuller how to get it done and keep it moving. I also
learned from him something of the rough-and-tumble of law practice,
how to keep the ball in the other fellow's court, how to keep the
other fellow off balance, and Del was the all-time expert at those

things .
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I found that out very directly on one occasion when I had
handled a transaction in a way that he didn't agree with. He said
to me, "Wally, it seems to me that you're subject to criticism
here." Not that he was criticizing me, you understand; he was just
telling me for my own good that I was subject to criticism. I think
the effect of that was even more telling than criticism would have
been.

He had another characteristic action and phraseology too. When
a matter would come in from a client, a transaction that had to be

negotiated or completed or something of the kind, Del would immedi

ately fire off a letter to the lawyer on the other side saying in
this little set formula of words, "I look to you to furnish me imme

diately with all of the following," and then a list of documents,
papers, whatever, would follow, which of course then gave Del the
leisure to pursue his side of the thing in some composure and [both
chuckle] without undue pressures.

I learned an awful lot from Del, I really did. He was the con
summate commercial lawyer, always active in bringing things to a

completion. I can't describe it except in that way, but there was a

definite technique or series of techniques, and I really learned a

lot of that from Del Fuller. Especially he was good at, as I have

said, keeping the ball in the other guy's court.

Now I remember when the general credit manager of one of our
Eastern clients came in to see Del, he had me in there with him
because I was working with him as I had with Marshall Madison. He
came in to ask us to pursue and collect from a defaulting debtor of
the corporation. And he wound up his recital of the background by
saying to Fuller, "Now I'm a very result-oriented man." He said,
"Mr. Fuller, I look to you to produce results in this situation."

Well, he said that to the wrong man, because Del picked up his
business card from his desk where he had put it and he said, "Gen
eral credit manager, huh. Well, I've seen 'em come and I've seen
'em go. What's your board of directors going to think when this
mess is called to their attention?" Well, by this time the guy is,

you know, beginning to dissolve.

Finally Fuller said, "Now look, you're dropping this awful mess
on my desk, and I'll do the best I can to straighten it out, but I'm

going to have to have a lot of cooperation on your part. And what I

want you to do is," and the guy was by that time so overwhelmed that
he pulled a pad of paper out of his pocket and started to take
notes. He said, "Well, yes, Mr. Fuller, whatever you want. Now I'm
sure that I can get it for you," and so forth. So you see, he just
turned the thing right around on the guy.

Hicke: That sounds like a useful thing to be able to do.
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Kaapcke: A useful thing to be able to do and one that not too many people
would be able to accomplish without risking alienating a client and
all of that, which was not part of the result in this situation at

all.

Well, I'll just sum up my experience with Fuller by saying that
I think he showed me how in an effective way to be a day-to-day
practical, working lawyer.

Becoming Advisory

Kaapcke: So here we sit in 1988 and I look back on my starting to work for
PM&S in 1941. That's what, just about forty-seven years ago. It's
been a long time, but it seems -- well, the time never dragged. The
time never hung on my hands. It was always exciting and varied, and
that long time has really passed very, very swiftly.

But, what's the result of it all? I sit here today an advisory
partner, in PM&S nomenclature, which is an ambiguous phrase and to a

substantial extent, it's an ambiguous condition. And when you first
become an advisory partner, your state of mind is a little bit

ambiguous too. You don't really want to let go of everything. On
the other hand, and I'm very firmly convinced of this, you really
don't want to get caught trying to hang on because the most pathetic
figure there is is the old man who hasn't got it anymore and who's

trying to convince himself and others that he has; he's trying to

hang on.

It was with that in mind that the very day that I became an

advisory partner, December 31, 1981, I moved out of the office that
I had at 225 Bush Street and moved over here to Sansome Street. I

knew that I was not going to be able to continue in the active role
that I had and I did not want to subject myself or others to the

indignity of trying to clutch to things; so I just cut it off sharp.
Now that doesn't mean that I stopped all law practice; I haven't
done that to this day. But it certainly does mean that I gave up my
major responsibilities and I really wanted to make that a breaking
point.

There's an amusing aspect to this business of becoming an advi

sory partner. I recall that on more than one occasion as my last

year as an active partner was coming to an end, why, one or another
of the fellows down the hall would come into my office. You'd see
them with their eyes measuring the dimensions of the room and kind
of taking a look at your furniture and you could see that the con
clusion was, well, yes, this '11 suit me very nicely. [hearty
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laughter by both] It has it's goulish aspect. But if somewhat

trying, that's no more than realism.

We advisory partners of course had been used to organizing
great expeditions and deploying major forces, and all of that is

behind. The last year or so as an active partner I really gave away
the bulk of my law practice, which is as it should be. Now there's
no other way to do it if it's to be a system that works. Now that
I've been some years in the status of advisory partner, I've become
not only adjusted to it, I enjoy it very much. I'm able to do

enough to keep interested, to have some feel for what's going on in
the law firm. And I enjoy law practice enough that I wouldn't want
to give it up entirely. On the other hand, I certainly wouldn't
want to continue in the high speed way that we all have done here
over the years as active members of the firm.

I would sum it up by saying that I've had a widely varied,
always stimulating, sometimes exhausting, but a very rich and

rewarding legal career. In moments when things seemed to look sort
of bleak, I've always found comfort in the thought that I can't

imagine what else I could have done with my life that would have
been as enjoyable or rewarding, to me at any rate. As I've indi

cated, though, I wouldn't go around the course again for all of the

Krugerrands in South Africa.

For all of those years with PM&S, and indeed even before that,
I had worked, I think it's fair to say, at a dead run, and I just
don't want to do that anymore. I'm comfortable with the much more
leisured pace of being an advisory partner. I can claim some in
stant success as an advisory partner. On my very first day in that

capacity, I received a phone call at home from one of our younger
partners which began this way -- not about a legal problem really,
but about some tangled situation on which the person calling me
wanted some guidance. And the opening shot was, "Look, you're sup
posed to be an advisory partner these days, and, God, I need some
advice." [hearty laughter by both]

I recall another exchange that perhaps is apt to this situa
tion. A long time ago when being an advisory partner was certainly
well in his future and mine, Al Brown had moved into a new office
which had been done up most tastefully. That may have been one of
the earlier offices that was really done with interior decoration in
mind. Before that, everybody just moved office furniture into an
office and there was your office. Well, Al -- oh, I know, it was in
connection with our refurbishing of the fourth floor where his group
were located. He had undertaken to supervise the refurbishing of
that floor and in the course of it, why his and a number of other
offices had been upgraded. And Al had really decorated the thing
with a sofa here and there and a coffee table, some Oriental chests,
and easy chairs.
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I congratulated Al on the good taste of the furnishings and on
his being the first really to do that sort of thing, and I've never

forgotten his response. He said, "Well, this is just a first step
in my ultimate plan." He said, "Some day I'll move my desk out of
here, and then I'll just sit around in a room full of living room
furniture and give people the benefit of my views." [laughter by
both]

Hicke: Terrific.

Kaapcke: So that's what I offer now when anybody asks for it; the benefit of

my views. To paraphrase a passage in one of Damon Runyon's stories,
"That's a field which is overcrowded at all times." [both laugh]

I think it's apropos to end my long recital with a toast which
seems quite fitting for us advisory partners.

"Let's drink a toast to the splendid ghosts of the men we used
to be, and to our mentors of old, of whose grandeur we've told, as
we join them in history." Finite

Hicke: Excellent.

Kaapcke: I like that. You can adapt it, you know, from time to time for var
ious purposes, but I think that's really a lovely sentiment.

Hicke: Well, I want to thank you very much for a most informative set of
interviews and for the time that you've spent working on this his

tory project.

Kaapcke: I've enjoyed it all.

Transcribing and revisions by:

Georgia K. Stith
Charlotte S. Warnell
Kenneth W. Albertson
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